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1 P-R-O-C-E-E-D-I-N-G-S
2 9:46 a.m.
3 CHAIRPERSON REID: We will begin. Those of you

here fosthe meeting, we do have a short meeting that we will engage

in before we start the hearing.

6 We will now begin the morning meeting.
7 Can you hear?
8 For those of you who are here for the hearing, they're

with usdecause we have a meeting that we will commence before we
start the hearing.

11 MR. HART: Good morning, Madam Chair, members
of the Board. For this special public meeting, we have the application
1642116f Howard University, Metropolitan Day School, Inc., pursuant
to 11 LCMR 3108.1 for a special exception under Sections 205 and
206, fasthe construction of a private school for 220 students and 24
staff an@l a child development center for 20 children and two staff
persong located in an R2 district, at premises 1240 Randall Street,
N.E. This is in square 3923, Lot 25.

19 CHAIRPERSON REID: What number is it?

20 MEMBER GILREATH: We're here to make a decision
on thiglright?

22 CHAIRPERSON REID: Uh huh.

23 MEMBER GILREATH: | feltin the citizen's testimony

and se4orth, that the concern, first and far most, is traffic and noise.
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And | raad, | guess, the DPW's report and they felt the traffic was --
would reot be really a major problem.

3 | felt that based on the DPW and considering the
information provided, that | can appreciate the citizen concern but
somehew it was hard for me to reach the conclusion that the traffic
getting ®ut of there would create that much of a difficulty.

7 The noise, the applicant has said they would raise the
fence fer the play area about eight feet. Now, maybe there are
aesthetic considerations that still need to be considered, but
considgring -- as understanding the traffic is -- there's a traffic artery
nearbyand you get quite a bit of background traffic noise. So, I'm not
sure that noise is going to be significantly greater than what you're
getting.3n the background noise on that.

14 So | certainly would like to hear what the other Board
membggs have to say, but --

16 CHAIRPERSON REID: Would you like to move?
Make armotion?

18 MEMBER GILREATH: | would if everyone is, I'm

prepared to, unless someone else would offer --

20 CHAIRPERSON REID: Ms. King was not involved in
it. 21
22 MEMBER GILREATH: Does anyone want to offer

some pgher thinking before we do that?
24 CHAIRPERSON REID: Well, you can make the

motioremnd we can still have discussion.
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1 MEMBER GILREATH: Well, okay. | move that we
approve the day care center. | feel that they have, even though the
school svould create some additional activity, that schools are
permitted if the noise is controlled, it's not a major traffic impact, and
consideration seem we don't need any more schools because it's

going te be an Afro-centric school, | don't feel that's really a basis for

rejecting it.
8 So, | move that we approve the applicant's
submission.
10 CHAIRPERSON REID: | would second it.
11 | also -- | felt -- | concur with your analysis, Mr.

Gilreatl2. | felt that while there would currently on the -- from the
standpgint of the community there was some opposition in regard to
additiamal traffic, and noise, and parking, and the -- it's a fact that the -
- they wgorked the issues regarding other day care centers or school
things14.,000 feet of this particular facility.

17 | felt that the applicant did meet the burden of proof
and thet they demonstrated that while these things may have been
appareat, it was to -- and more or less the adverse impact was
minimad. And that they would move to ameliorate these, or mitigate
these,2mpacts as best they could in regard to noise, as you
mentiaaed. They talked about the screening and the landscaping and
as weltas the allocation of the parking.

24 They also made provisions for the pick up and drop

off thezshildren which | thought was adequate. They made provisions
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for the trash removal and also for management during the
construztion. And | felt that, therefore, the impact would be at the

most ménimal and therefore this particular application should be

approved.

5 Mr. Parsons?

6 MR. PARSONS: Well, | want you to consider an
alterative.

8 CHAIRPERSON REID: Uh huh.

9 MR. PARSONS: | would feel more comfortable if we

approved this for 150 students instead of the 240 that's requested. As
you retall, the initial phase of this school would have been this

September at 150 students.

13 CHAIRPERSON REID: Right.

14 MR. PARSONS: Through the sixth grade.

15 CHAIRPERSON REID: Right.

16 MR. PARSONS: I'm not as confident that all of these

predictions that have been made are going to result in what we think it
will. Si®, | was going to recommend that, or am recommending, that
we dolkind of a phased situation here where we test this for a year or
two at2b50 through sixth grade and reconsider it at that point.

21 CHAIRPERSON REID: Okay, put a term on it.

22 MR. PARSONS: Rather than go directly to the 240.
Certainy we had no testimony on what the impact of this would be.

24 CHAIRPERSON REID: Of the number.

25 MR. PARSONS: Of this idea would be. But | don't, in
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that thig is an absolute new start and the comparison with past uses
here is2rrelevant to me. | mean, yes, there are 150 teachers and
people 3n a much different circumstance, adults. It's just not a good --
not a valid comparison to the capacity of the previous facility or orders
of this Board to allow it to happen.

6 So, | know this is unusual or abnormal, normally we
issue a7mpermit or a permit, if you will, for a period of time for certain
activitiess to come back and see how they're doing. This would be yes,
240 seems all right but let's take it one step at a time.

10 CHAIRPERSON REID: Do you feel, Mr. Parsons,
that initwo years the opposition will have in any way moderated their
positiar??

13 MR. PARSONS: That's what I'm hoping. And it's
really tlae fear of the unknown at the moment. And that's a human
response, a community response here. | mean, we certainly had a lot
of testimony concerned.

17 CHAIRPERSON REID: |see. So, you feel that on
the oneshand we could allow them the opportunity to start the school
and them, since it's unproven, allow some period of time where they

would4me able to operate and then come back?

21 MR. PARSONS: Right. Operate at 150 which is --

22 CHAIRPERSON REID: Come back for the full 2507

23 MR. PARSONS: Right.

24 CHAIRPERSON REID: To request the additional
studeras?
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1 MR. PARSONS: Beyond the sixth grade.

2 MEMBER GILREATH: Well, if they make all these
alteratians to the building and they come back in two years and the
citizenstmake a case that indeed the traffic is a real problem, the
noise, and so forth, we simply freeze that at 250? We say you can't
go beyend that?

7 MR. PARSONS: Yes.

8 CHAIRPERSON REID: The capacity -- | think the
capacity was 250.

10 MEMBER GILREATH: Well, can they -- do we have
the information that if they operate at 150, can they afford the
investmrzent and so forth? This would be a functional thing that they

have tosclose the school down in two years?

14 CHAIRPERSON REID: If they do what now, I'm
sorry?15
16 MEMBER GILREATH: Well, if they invest in all this

and it tarns out indeed in two years that we say 150 is as far as you go
on thig,;scan they continue to function? Is this a viable school activity
at 1501students?

20 CHAIRPERSON REID: Well, | think that a lot of this
woulddepend on the manner in which they conduct themselves at the
schook2 And what | think Mr. Parsons is doing is putting the onus of
responsibility on the school itself to demonstrate that their being there
is goirmpto be conducive to an atmosphere which there would be less,

or notzm inordinate amount, of adverse impact.
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1 Also, | think from what | could garner from the

testimony in opposition was that the school could do well to develop
more oBa community outreach and to become involved with the
commuaity, and to be good neighbors. A lot the testimony was based
on lacksof communication, the fact that the school did not -- the church
did not&éotify the community that they intended to bring the school
here armd to get the input before -- and the school there, before the
applicaion actually came -- they signed a lease and making the
application.

10 So, | think that this time period also would be used to
-- for the school to, given the fact that there is this contention around
them, 1@ reach out and to ameliorate that as much as possible with
maybaa liaison entity with the community and school, and handling
any problems that might come up. So that when the two year period
is up, tken they can come before us and expect to get the additional
amounsof students.

17 | think that that's a fair position to take for both sides.

18 MEMBER GILREATH: Well, I would want some kind
of impligit understanding that within two years, when they came back,
if thereavere significant problems, either with the community or traffic,
what teave you, that we would accord them -- they would have to come
in withegome kind of mitigation program. And we'd leave the door open
so if try can mitigate these difficulties, it would be understood that we
wouldzyo ahead and approve it.

25 What | have problems with is in two years they have
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to shut the school down unless they can operate at 150.

2 CHAIRPERSON REID: Yes, that's a good point,
because | think that they are also, in all fairness, there will be those
who wilk never accept the school and never cooperate with the fact
that they're in the community. And we have to bear that in mind as
well. 6

7 But, | think that if -- my impression is that if the school
can come into that community, does its homework and develops the
relationship with that community, a cordial kind of relationship, that
their prospects of them being able to come here in two years and have
the amaunt increased to 250 would be probably be most favorable.

12 MEMBER GILREATH: Well, how do you feel, John,
them aaming back in two years if there are difficulties? Wouldn't we
say that either they, when they come in, they would have addressed
these o8 we say we're going to give you an opportunity to address the
probleras that have arisen. And if you can establish appropriate
mitigation, we would let you -- And | want them to at least say that if
certaingonditions are met and addressed, they can go to the 240. I'm
really eencerned whether they can operate at 150 as a viable
institugon.

21 So, if we shut the door at that and they can't go
beyonebthat, it's not fair to the applicants. Saying we started this up
and in2svo years we can only go 150 and it's really not viable. It's got
to go 2ame place else.

25 | appreciate the concern but it somehow -- can we in
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any way make the provision or allowance, or stipulation, that within
two years if there are significant problems established by the
commumity, traffic and what have you, we would say, if you can
addresg these conditions, maybe you need to change the parking and
this, that, and the other, that we would let you go to the 240. The
opportunity is there if indeed there are problems and they can mitigate
them rather than simply say 150. We don't know what's going to
happers

9 MR. PARSONS: | don't see this as any different than
the case of, say, an operating day care center or an operating school
came 1a us saying they wanted to increase the capacity at the second
round,1if you will. That is, two years from now they would come back
to us and deal with the issues of traffic and noise which are the only
major igsues that have been identified, come forward and say all right,
we watrt to increase it by another third. We want to go from 150 to
250, oravhatever the figure is. And here's been our experience.
Here'sitwhat happens in the drop off. Here's the video, whatever, and
the noise has proven not to be a problem. And we want to increase it
to 15019

20 And all we're saying at this stage is 240 might be okay
but welte not sure enough about the circumstance. Come on back
after ta® years and tell us what your operational experience is with
respeaito traffic and noise. Because those are the only -- traffic,
noise,zand parking, because they're worried about people parking in

the streeet to come to PTA meetings and so forth, or whatever it's
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called. 1
2 CHAIRPERSON REID: And also, I think the
cumulasive impact of the other day care entities that are within 1,000

feet of this particular entity.

5 MR. PARSONS: Well, only one's been identified as
1,000 feet.

7 CHAIRPERSON REID: Well, there were --

8 MR. PARSONS: The opposition says three.

9 CHAIRPERSON REID: Yes, opposition said three

but tha@pplicant said one.

11 MR. PARSONS: They don't count the others. 1 think
the elamentary and public schools.

13 MS. PRUITT-WILLIAMS: Excuse me, Madam Chair.
Because there were differences in both applications, staff did
indepandent analysis off the base. And when it scaled down on an
enginaering scale, the radius goes through the intersection of
Randadlph and Perry. So it does -- that other day care is on the
outsides

19 CHAIRPERSON REID: Okay. All right. Then that
does -2ahat's a moot point.

21 MEMBER GILREATH: Well, I'm willing, having heard
John'argument, that | -- it's reasonable to say approve it at 150 and
look ab#. And certainly if we're still on the board here when this came
back in4if there were problems they demonstrated that they were

additiasal effective mitigations measures they could take, |1 would be in
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supportLof the 240. But, we're willing to hold it at this point to see how
things go. So, do | need to amend my motion or --

3 CHAIRPERSON REID: Well, we're going to include
conditians. And if you're going to move that we adopt the draft order
as submitted with the amendment and the --

6 MEMBER GILREATH: But I'm going --

7 CHAIRPERSON REID: -- conditions, then that would
be a chenge in the conditions wherein rather than 240 students, it
would B50 students.

10 MEMBER GILREATH: For a period of, what, two

years,1lohn?

12 MR. PARSONS: Two years.
13 MEMBER GILREATH: How about three years?
14 CHAIRPERSON REID: And then the term, the term

of the sghool, then, would be two years. It would add admission 15
which 1gould be the term, correct?

17 MS. PRUITT-WILLIAMS: Excuse me, Madam Chair.
Just cterification for staff.

19 So, in two years, if in two years you've decided that
they neolong -- that 150 is where they should stay and not get the
increage to the 240, how long does the two year -- how long will the

condit@an for the 150 students be? For just two years or --

23 MR. PARSONS: No, in perpetuity.
24 MS. PRUITT-WILLIAMS: That's what | wanted to be
sure of5

Www.nealrgross.com



15

1 And then, in two years, they have the opportunity to
increase?

3 MR. PARSONS: Yes.

4 MS. PRUITT-WILLIAMS: But the 150 would be in
perpetusty.

6 CHAIRPERSON REID: Come back and -- the
increase.

8 MS. PRUITT-WILLIAMS: The 150 students would be

in perpetuity?

10 MR. PARSONS: Yes.

11 MS. PRUITT-WILLIAMS: Just wanted to be sure we
got this2condition correct.

13 MR. PARSONS: Perpetuity is a long time.

14 MS. PRUITT-WILLIAMS: | know. That's why |

wantedsto be sure.

16 MR. PARSONS: More than | can imagine.

17 MEMBER GILREATH: That's not a term we use here
very ofien.

19 MR. PARSONS: Just say a long time.

20 CHAIRPERSON REID: So, the draft order would be

adopted as submitted with the amendment and the condition that it be
150 and that the term of the school be for two years. And after which
time, they would be able to reapply for an increase up to 250 students
-- 24

25 MEMBER GILREATH: 240 | believe it is.
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1 CHAIRPERSON REID: 240 students or remain at the
150 foraanother period of time, | suppose that would be determined by
the Board at that time.
4 MEMBER GILREATH: Yes, they could determine

whethes or not --

6 CHAIRPERSON REID: Is that where you were going
with that?
8 MR. PARSONS: Correct. And I think we ought to

make saire in our -- | guess it would be in the findings of fact or
conclusions of law, not in the decision, that we're favorably disposed
to -- wetlrealize the facility could accommodate 240 people. They
don't need additions to the building or anything else.

13 CHAIRPERSON REID: Only for -- only for the
increasing the number of students.

15 MR. PARSONS: That's correct. And that we wouldn't
treat itlas a fresh application. That is, it would -- there's a base of data
here that talks about the fact that the physical plant can handle 240,
it's just@ matter of whether it has obnoxious qualities in the
neighkerhood.

20 CHAIRPERSON REID: Mr. Parsons, why don't we
say, ttn, the for two years in which time they would reapply for an

increage of the number up to 240, just in case the Board --

23 MR. PARSONS: Yes.
24 CHAIRPERSON REID: -- at that time determines that
maybe200 --
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1 MR. PARSONS: 200, but 240, 200.
2 CHAIRPERSON REID: Up to a maximum of 240.
3 MR. PARSONS: Right. And the test would be

parkings traffic, and noise.

5 CHAIRPERSON REID: And noise. Okay.
6 All in favor?
7 (Whereupon, an oral vote was taken.)
8 CHAIRPERSON REID: Opposed?
9 (No response.)
10 MR. PARSONS: Now, | did want to deal with one

other miatter, or | should have interrupted the vote, | guess. And it has
to do with the sound wall.

13 And as you know, the opposition asked for the record
to be apen for Mr. Henning's cross examination which | don't feel is
necessary. And I'm not sure whether we need to deal with that in the
form aofea motion. Was that a formal motion for us to open the record?

17 MS. PRUITT-WILLIAMS: Why don't we just do and
that wag we'll be safe. Move to deny or approve.

19 MR. PARSONS: The motion is a motion to strike the
letter ffom Mr. Henning or to reopen the record. And | think we should
deny the motion on both counts. | don't think it's that complicated of a

matterthat we need to belabor it.

23 CHAIRPERSON REID: I'd agree.
24 MEMBER GILREATH: | agree.
25 CHAIRPERSON REID: All in favor.
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1 (Whereupon, an oral vote was taken.)

2 CHAIRPERSON REID: Opposed.

3 (No response.)

4 CHAIRPERSON REID: When | agreed, | seconded
the moson.

6 MS. PRUITT-WILLIAMS: Right. The motion is to

deny the reopening of the record, correct?

8 MR. PARSONS: No, to deny both.
9 MS. PRUITT-WILLIAMS: Strike his testimony and
deny?10
11 MR. PARSONS: Right.
12 I'm going to the proposed modification or mitigation.

I'm kinksof sorry | started this. There's an existing wall. They sent us
a sectign. You may see it. There's an existing wall at the east end of
the foresscourt, or the atrium, if you will. It's about three feet high.

16 And you recall what they proposed to do is to put a,
as | retall, it was a wrought iron picket fence on top. And | observed
that thed wouldn't stop the sound so could they make an effort to build
a sound wall.

20 So, what they chose to do is to use cinder block
sevenZeet high with duct liner on it and some kind of a metal screen
over it22That's not quite what | had in mind and what I'm thinking is
that gizen the analysis that Mr. Henning did of the amount of decibels
that wealld reach the opposite of the street which is in the 50 to 60

range2that we'd be better off with plant material. Returning to the
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wrought iron that they originally proposed and in the space, the 30 feet
between the low wall and the street, that we should ask them to plant
a hedge of evergreens, plant material. 1'm not going to specify what
kind. We could but | don't think that's the way to do it.

5 What might be easier, | could just say that it should
be, | dan't know, let's do that. My proposal, then, would be to place
along that wall, at the base of the wall, on the east side of the wall,
that is the outside of the wall, arborvitae eight feet high, four feet on
center,@cross that entire length of that wall which is quite specific for
an order but it's easier than asking for a drawing and so forth. And |

think that would provide the same kind of acoustical buffering that |

had in1nind.

13 | don't know. What do you --

14 CHAIRPERSON REID: You want to move that as a
conditicn?

16 MR. PARSONS: That's a condition, yes.

17 CHAIRPERSON REID: | have no problem with that. |

do remember that there was a discussion about them using some type
of buffeging device. And if that is what you feel would be most
suitabl®, then just add that as a condition to the order.

21 MS. PRUITT-WILLIAMS: Excuse Mr. Parsons, the
heightaaf the wrought iron fence? You have -- the height of the
wroughs iron fence should be seven --

24 MR. PARSONS: On top of the existing wall they were

going #5 put the wrought iron as | recall.
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1 MR. PARSONS: Would be a total of seven feet high,
is that 2

3 MR. PARSONS: Seven.

4 MS. PRUITT-WILLIAMS: Yes.

5 MR. PARSONS: | only had a chance to look at this

exhibit,@ut you can see what they proposed and it's a complete
architectural barrier.
8 CHAIRPERSON REID: Well, yes, and also, they

have --d remember there was some discussion about acoustical

panels.0
11 MR. PARSONS: Yes, that would go on the inside.
12 CHAIRPERSON REID: Sound absorbing panels that

they wiexe going to investigate manufacturers to see if in fact --

14 MR. PARSONS: Well, what they've done is a one
and a t®lf inch thick fiberglass duct liner with a metal fabric over the
top thasl'm sure would be dented in time and just doesn't look like the
right sotution to me.

18 | then wanted to go to the issue of the dumpster and
I'm not@ dumpster expert. But they provided an exhibit the
committee's had an opportunity to review. You recall they were taking
a parkig space out back here --

22 CHAIRPERSON REID: Right, for the dumpster.

23 MR. PARSONS: Along the alley. And we had asked
them for a screening around that and they provided a stockade fence

sevenZeet high. | think that's appropriate.
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1 But you see on the diagram that they are using the

alley athe way to open the gates. In other words, the gates swing

into thesalley.
4 CHAIRPERSON REID: Into the alley.
5 MR. PARSONS: And, | don't know how we deal with

that hege on the Board but it seemed to me that it should be farther
back. Thatis --
8 CHAIRPERSON REID: Well, could the gate swing
into thevarea?
10 MR. PARSONS: Move the dumpster enclosure back

so thatthe truck could move into the space.

12 CHAIRPERSON REID: Okay. So, basically --
13 MR. PARSONS: Rather than relying on the alley.
14 CHAIRPERSON REID: Basically what you're saying

is, youslon't want that gate to obstruct the alley.

16 MR. PARSONS: Right and places the truck in a
situation where it's backing up --

18 CHAIRPERSON REID: So, either have to have the
hingesso that the gate swings in or move the dumpster back.

20 MR. PARSONS: Yes, | don't have as much trouble
with thet gate swing as | do the fact that | would suggest that they put

the durapster enclosure back here.

23 CHAIRPERSON REID: Well, do you want to indicate
how faback?
25 MR. PARSONS: Where is back here, she said.
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1 CHAIRPERSON REID: Can you be a little bit more
specific?

3 MR. PARSONS: Yes. Letsee if | can do this.

4 CHAIRPERSON REID: And is it possible? | mean, is

the spage there?

6 MR. PARSONS: Yes.
7 CHAIRPERSON REID: To move it back?
8 MR. PARSONS: You see, that was a parking space.

So, to make this simple, | guess, | would move -- | would keep the size
of the tumpster enclosure the same and move it to align itself with the
edge afithe parking spaces indicated on the drawing.

12 CHAIRPERSON REID: That's where now?

13 MR. PARSONS: Which would allow the truck to

maneuver into the space rather than relying on the alley.

15 So, those are my only suggested --

16 VICE CHAIRPERSON KING: Those amendments to
the -- 17

18 CHAIRPERSON REID: To the conditions of the

propoged order that's been submitted.

20 MR. PARSONS: 1 think everything else, the parking
spacegl hours of operation, the 40 students playing at one time, and
the drap off, and all of the other conditions shown by the applicant in
their peeposed findings would be fine. Their draft order.

24 CHAIRPERSON REID: Ms. Pruitt-Williams, we don't

have teereopen the case?
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1 MS. PRUITT-WILLIAMS: You can just amend your
motion2
3 CHAIRPERSON REID: All right. Mr. Parsons, would

you amend it, the motion, to include the condition that you just --
5 MR. PARSONS: Additional condition.
6 MS. PRUITT-WILLIAMS: There are two conditions
that MrzParsons put up after you took the vote.
8 CHAIRPERSON REID: That you proffered after the
case was decided.
10 MR. PARSONS: Yes. We need a motion to --
11 MS. PRUITT-WILLIAMS: To amend your previous

vote bezause you voted before these were put in.

13 MR. PARSONS: All right. So moved.

14 MEMBER GILREATH: | second the motion.

15 CHAIRPERSON REID: All in favor?

16 (Whereupon, an oral vote was taken.)

17 CHAIRPERSON REID: Opposed?

18 (No response.)

19 CHAIRPERSON REID: Allright. That's that. All

right, thank you.

21 The hearing is now concluded for this morning. I'm
sorry, the meeting is concluded for the April 21st meeting and we will
now begin the hearing.

24 Good morning, ladies and gentlemen. The hearing

will please come to order.
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1 This is the April 21st public hearing of the Board of
Zoning Adjustment of the District of Columbia. My name is Sheila

Cross Reid, chairperson.

4 Joining me today are --
5 VICE CHAIRPERSON KING: I'm here.
6 CHAIRPERSON REID: Betty King, Jerry Gilreath

representing the National Capitol Planning Commission.
8 The topic of today's hearing agenda are available to
you. They are located to my left near the door.

10 All persons planning to testify either in favor or in
opposition are to fill out two witness cards. These cards are located
on eaah end of the table in front of us. When coming forward to speak
tot he Board, please give both cards to the reporter who is sitting to
my rigi.

15 The order of procedure for special exception and
direct case will proceed as follows. One, statement of withesses of
the appticant. Two, government reports, including Office of Planning,
Departent of Public Works, ANC, et cetera; persons or parties in
suppoty persons or parties in opposition; closing remarks by the
applicaat.

21 The procedure for appeal applications will be as
followg2 Statement and witnesses of the applicant; the Zoning
adminggtrator or other government official; the owner, lessee, or
operator's property involved, if not, the appellant; the ANC within

which 2be property is located; intervenor's case; rebuttal and closing
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statement by the appellant. Cross examination of withesses is
permitted for persons or parties with direct interest in the case.

3 The record will be closed at the conclusion of each
case except for any materials specifically requested by the Board and
the staff will specify at the end of the hearing exactly what is expected.

6 Decision of the case -- decision of the Board in these
contested cases must be based exclusively on the public record. To
avoid any appearance to the contrary, the Board requests that
persons present not engage the members of the Board in
convetsation.

11 At this time, the Board will consider any preliminary
matter2 Preliminary matters are those which relate to whether a case
will or should be heard today such as a request for postponement,
continuance, or withdrawal, whether proper and adequate notice of
the hesging has been given. If you're not prepared to go forward with
the case today or if you believe that the Board should not proceed,

now istthe time to raise such a matter.

18 Are there any preliminary matters?

19 MS. PRUITT-WILLIAMS: Yes, Madam Chair, there's
a couple.

21 CHAIRPERSON REID: Please come forward.

22 MS. PRUITT-WILLIAMS: You can come forward, too.

23 There are two preliminary matters. Staff has one in

referenge to Case No. 16372 which is your last case on the agenda

this mesning. This case was initially -- was initiated prior to a zoning
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changet or --
2 CHAIRPERSON REID: Right. Ms. Pruitt-Williams,
excuseamne one second, please.
4 MS. PRUITT-WILLIAMS: Yes.
5 CHAIRPERSON REID: Let's deal with the preliminary
matterss the general preliminary matters, and then the staff preliminary

mattersy if you don't mind.

8 MS. PRUITT-WILLIAMS: Okay.

9 CHAIRPERSON REID: All right.

10 Mr. Brown?

11 MR. BROWN: Good morning, Madam Chairman,

members of the Board. My name is Patrick Brown. I'm with the law
firm ofiGreenstein, Delorne, and Lux. I'm here this morning on behalf
of the appellant, Ms. Mildred Crary in Case No. 16405.

15 I've just provided the Board a letter dated this morning
raisingéwo preliminary matters. There was one that | raised originally
with the filing of my pre-hearing statement. The statement was filed
the maming after the 14 day deadline, requested the Board waive its
time pegiod to allow it to be accepted into the record.

20 Counsel for the intervenor, Ms. Dwyer, has in writing
consepted on behalf of her client to that, ask the Board to waive its
rule arad allow the pre-hearing statement to be accepted into the
recorce@ith my apologies to staff and the Board for the minor delay.

24 CHAIRPERSON REID: | have no problem with

allowinzg it to be submitted at this time. Does the Board have no
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objectians?
2 MEMBER GILREATH: Don't mind.
3 CHAIRPERSON REID: Okay. We have not had a

chance4to read this. So, you're going to basically give us the gist of it?

5 MR. BROWN: The letter, yes.
6 CHAIRPERSON REID: Please.
7 MR. BROWN: It raises two points. And again, my

apologies for the last minute filing of it. It involves issues with us
going ferward today that need to be, | think, dealt with early on. | was
perhaps overly optimistic that we'd be able to work a resolution
between the parties but we have not.

12 First is, | raise concerns that in fact there have been
ex parte contacts between the intervenor and Mr. Bergstein, the
Board'stlegal advisor. That came to light in a conference call that I,
Ms. Dwg/er, and Mr. Bergstein had. And | believe that was April 6th.
In whieh case, and Mr. Bergstein insisted, that to avoid ex parte
contaats, that the call be participated by all the parties, myself and Ms.
Dwyenscluded.

19 We had that conversation and discussed issues. At
that tire@, it became clear, based on the conversation, that some sort
of writtan document had been provided to Mr. Bergstein having to do,
again gathout having seen it, the facts and the law in this case. |
askedZ®r, and did not receive, a copy of that and in keeping with the
Boardstadmonition at the beginning of the hearing that you just gave,

| beliege that the prohibitions on ex parte contacts extend not only to
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the Board members, but to their legal advisor who is supposed to be
providireg them independent legal advice based on the record.

3 This document, that | know of, is not in the record and
it's a great concern to me that my client get the opportunity to respond
fully to &all the materials that are being brought to bear in this case.

6 The difficulty of how we deal with this, I've laid out in
the lett@r several possibilities. A combination of one or all of them |
think are appropriate. The first is, I'm speaking without seeing the
document, so is the Board and the staff, that we obtain a copy of that
document and then proceed from there depending on its contents.

11 Second, the issues may require that those issues
being 1aised be somehow limited or struck by the intervenor in
bringing their case. Certainly at a minimum, | should have opportunity
to respand in writing, both to the Board and through the Board to their
legal advisor.

16 And then, I've never had a situation like this and there
may bg7other steps the Board may wish to take. But again, | think it's
importemt that we do this in an open atmosphere.

19 So, that's the first issue. | have a second one but --

20 VICE CHAIRPERSON KING: Should we deal with
the firgttissue?

22 MS. PRUITT-WILLIAMS: We also need to -- the
applicaat and intervenor is here, so we need to hear their response.

24 VICE CHAIRPERSON KING: I'm sorry, | didn't hear

you. 25

Www.nealrgross.com



29
1 MS. PRUITT-WILLIAMS: The intervenor is here, so

we neezl to at least hear from them.

3 CHAIRPERSON REID: Counsel is here.

4 MS. PRUITT-WILLIAMS: They have an opportunity
to respend.

6 MS. DWYER: Good morning, Madam Chair and

members of the Board. For the record, my name is Maureen Dwyer
with theslaw firm of Wilkes, Artis, Hedrick, and Lane, Chartered. | have
been retained by Mr. Sisson to assist him at this morning's hearing.

10 | just reviewed the letter and listed to what Mr. Pat
Brownigaid, and let me tell you what happened. And let me also start
by saying that I've practiced with this Board -- before this Board, for 20
years ahd | have never engaged in ex parte communications.

14 When | was brought into this case, the first thing | did
was talgontact the Zoning Administrator and have a meeting with him
which is what we normally do in cases involving an appeal. | also
read the transcript from the last hearing. And what | read is that this
matteriavas being referred to the Office of Corporation Counsel, Mr.
Alan Bergstein, for their advise and assistance. As a courtesy, | sent
Mr. Bexgstein a copy of the agenda for the meeting with the Zoning
Admindstrator.

22 The meeting with the Zoning Administrator was
cancelled. They were moving their offices. He was busy. Mr.
Bergstrin called me and said, "l received a copy of your agenda.

What bgvould like to do is to avoid any appearance of impropriety is to
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have a ronference call with Mr. Pat Brown. If you are willing to do
that, wauld you set it up?" | called Mr. Pat Brown and said, as you
know, I3m on the case. Corporation Counsel is involved. He would
like to Wave a conference call and | scheduled that with Corporation
Counsel and Mr. Brown.

6 At that conference call with Corporation Counsel, we
outlined a course of action and all of us agreed to the best way to
proceed with the case at that point. We discussed with Corporation
Counsea not filing a motion in advance of today's hearing; handling the
issuestthat Mr. Sisson raised at the last hearing as a preliminary
matteriat today's hearings; and that following today's hearings,
Corpotation Counsel suggested that both Mr. Brown and | get an
expedited transcript, prepare our respective draft orders, and hopefully
have this case ready for decision by the Board on May 5th.

15 After we concluded that conversation, Mr. Brown
askedime what was the document that Mr. Bergstein was referring to
receivirg from you and | explained that it was a copy of an agenda for
the maseting with the Zoning Administrator and that it outlined the
same issues that Mr. Sisson had raised at the hearing, the reasons
why weofelt the appeals were untimely, and Mr. Brown did not insist on
a copyof that document. | explained to him that those same
arguments would be made at the hearing today. He didn't object to
my nogproviding him with a copy of the agenda. So, | am totally
surprigad at the suggestion this morning that that was a major issue

and rezfuires somehow postponing or deferring this case.
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1 In looking at the transcript from the last hearing, this
Board agreed at that time that the issues that Mr. Sisson tried to raise
then wauld be raised today as a preliminary issue. And Mr. Brown
agreed4o it at that time. Chairperson Reid said then this would be
done abthe hearing as a preliminary matter. At the actual hearing, on
the follewing page 32, Mr. Brown said, "l have absolutely no objection.
| think that's the appropriate way to proceed."

8 Again, in our conversation with Corporation Counsel,
when we outlined the way to proceed with the case, Mr. Brown agreed
that thed was the way to proceed.

11 | see no basis at this point in time to delay this case in
any fashion. The arguments that we are making this morning are the
same asguments that Mr. Sisson made and he provided Mr. Brown on
Februasy 17th with copies of these BZA orders and other materials
that hasvas citing.

16 The decision --

17 VICE CHAIRPERSON KING: Ms. Dwyer, do you
have amy objection to giving him a copy of the memo that was given to
Alan?19

20 MS. DWYER: | don't have it with me but | will be
happy2o give him a copy --

22 VICE CHAIRPERSON KING: Can you have it faxed
over hege while we're hearing our first case?

24 MS. DWYER: I'm not sure that that's possible but as

soon &5 | go back, and I will have it by close of business today, a copy
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of the agenda to you and to Mr. Brown. The same -- those are the
same issues that Mr. Sisson raised on February 17th. They're the
same issues we're raising this morning. And they're the issues that
Mr. Browvn has responded to in his filing, issues of laches, estoppel,
and timgliness.

6 There's no surprise. There's no reason to delay a
decisiom on this. And at this point, we'd like to go forward with our
prelimigary issues and in accordance with the directions we received
from Alan Bergstein, to hopefully have this case ready for decision on
May 5tb.

11 So, what you're saying is the objection you have is
you hawve not seen a copy of that particular document. And you want
a copy.®f the document and you're also requesting time to respond to
the dooument. If the document is an agenda --

15 MS. DWYER: Right.

16 CHAIRPERSON REID: If it's a very simplistic

document that really did not --

18 MR. BROWN: I'm talking in vacuum of not seeing the
document.
20 | think it's important, one, | don't know what it says. |

have adifference on the characterization of our conference call but
that's ept relevant as Mr. Bergstein or his staff can provide their
guidarzce here.

24 | am concerned there's been a communication outside

the nozmal channels that you and | haven't been part of, and that
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concerns me. My job is to look after my client's interest and its been
handicapped. And so, | bring it to the Board's attention. I'm not
saying secessarily we have to delay this case. That's ultimately for
you to decide. But certainly as, one, at a minimum for myself and the
Board ® be able to see that document, make a judgment. And then if
necessary, my being able to respond to it.

7 It flows into my second issue which is the ability to
respond on behalf of my client to a filing that was made this morning,
or will e made this morning. So, perhaps we can kill two birds with
one regponse by me. But again, | need to be able to participate fully
in thisigase on behalf of my client and before the Board. And
whateyer was sent to Mr. Bergstein is outside of that and at the same
time | need to be able to respond to -- in writing, to the filing that will

be mate this morning.

15 CHAIRPERSON REID: Ms. Dwyer, you don't have a
copy here with you?

17 MS. DWYER: | don't --

18 CHAIRPERSON REID: For the document in
guestion?

20 MS. DWYER: 1don't believe | do. I'll check my files

when 2go back.

22 CHAIRPERSON REID: All right.

23 VICE CHAIRPERSON KING: And you can't have it
faxed pwer from your office?

25 MS. DWYER: I'm not sure that I'd be able to do that.
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1 CHAIRPERSON REID: Corp counsel is here. Do
you perchance have a copy of the document?

3 Ms. Nagelhouse is representing Corp Counsel's office
here today and she's going to look to see if she has it. And if she
does, tlen this will completely, | hope, dispose of that issue.

6 MR. BROWN: Well, dispose of it as to providing the
document to all -- everybody involved. Whether it warrants by itself a
response --

9 CHAIRPERSON REID: Well, if we come up with it,
then yow can look at it. But also, in regard to the ex parte aspect of it
that yaa're raising, I'm not really sure if -- | know that in regard to the
Boardimembers, if there's any external communication, it's ex parte.
Now, hew that relates to the Corp Counsel's office, speaking to them
or giving them documentation, | am really not sure.

15 However, be that as it amy, | feel that from what Ms.
Dwyern saying, there was no intention -- there was no intentional or
delibetate action on her part to deprive you of this information. And |
think that even if it is being deemed as ex parte, that she was not
awarelof or did not deem it as such when she did it.

20 MS. DWYER: If anything, the ex parte was our
conference call in which we all participated. And if Mr. Brown had --
was saxoncerned at that time, | don't know why he didn't raise it with
Alan Bergstein and say that he was going to file something in the
recorck4and would like him to respond. And it could have been

resolvesl well in advance of today.
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1 There was no objection raised at that time. Mr.
Bergstain explained the reason for the conference call. We all
discussed the case and our positions, and how best to proceed, and
we reaghed agreement on the issues. I'm very surprised by this--

5 MR. BROWN: Well, I mean, one thing I think -- and
this is the danger we have because -- and | don't want to get into a
fight before the Board on what we agreed to on that telephone call.
But, wesdidn't reach agreement in the context that's being provided
here. S0, | mean, again, that just raises the question of the
importemce of having everything in full view.

11 So, | mean, the Corp Counsel is here to give legal
adviceland | think that's best rather than Maureen and | trying to
charaaterize conversations that this attorney wasn't part of.

14 MS. DWYER: The -- If any agreement was reached
on howsto proceed today, | would just refer back to the transcript were
this isgae came up and the Board decided it would be a preliminary
issue arthis hearing. And counsel for appellant agreed at that time. |
read the transcript. That's the way | understood today's hearing to go
and thed's what I'm prepared to do.

20 CHAIRPERSON REID: Ms. Dwyer, come forward,
pleasez1 Just one second so we can have her look at this. [ think this
is the dpcument she's referring to and --

23 MS. DWYER: That's the document.

24 CHAIRPERSON REID: The whole of it? Or is it just

the firgisfew pages?
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1 MS. DWYER: | would have been all of it. Which is
the same material that's in our filing today. And these are the same
cases that Mr. Sisson referenced at the February 17th hearing.

4 CHAIRPERSON REID: So this is -- this has been
made available to Mr. Brown?

6 MS. DWYER: Yes.

7 CHAIRPERSON REID: Mr. Brown, would you come
take a l®ok at this to see if you --

9 MR. BROWN: | mean, and this raises the concern |
have. 10hat we were talking about a meeting agenda and now we're
producaing a package of material that's a half inch thick. And that's not
in the 1ecord before the Board, if it's what Mr. Sisson attempted and
was nagable to file on February 17th. So, we've got a whole separate
back a#annel communications to Mr. Bergstein outside of these
proceadings and that's exactly what I'm talking about. And in fact, the
situatia®, in view of this, and I'll be happy to look at it, is, | think, more

troublagome than just an enumerated agenda.

18 | would like to look at it.
19 CHAIRPERSON REID: Yes, definitely.
20 COMMISSION MEMBER CLARENS: Ms. Dwyer, you

startedthis conversation by saying that -- or your statement, by saying
that ya2 -- when you entered the case, your first move was to ask for a
meetirzg with the Zoning Administrator in order to discuss the issue
becauge the appeal is against --

25 MS. DWYER: That is correct.
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1 COMMISSION MEMBER CLARENS: And that is,
that seems to me reasonable. Do you usually involve Corporation
Counsd in those matters?
4 MS. DWYER: No, the reason | did so in this case
was that | also had read the transcript and understood that the matter
was going to be referred to them. So, as a courtesy to Corporation

Counsdl, | sent a copy of --

8 VICE CHAIRPERSON KING: Referred to them by
who? 9
10 MS. DWYER: The -- this issue, at the end of the last

monthia or February 17th --
12 CHAIRPERSON REID: It was in regards to the issue
of timetltness, | think.

14 MS. DWYER: Right. At the end of the hearing on
Februasy 17 --
16 CHAIRPERSON REID: Go into a reading on -- you

definitety shouldn't -- how we've established timeliness.

18 MS. DWYER: The Board, at the end of the hearing
on Feheuary 17th, said that it was going to ask Corporation Counsel to
advisethem on the issues raised by Mr. Sisson's, laches, estoppel
and tirneliness.

22 MR. BROWN: Madam Chair, I'm looking through this
and it a3cludes a fairly detailed outline which I've never seen. Some of
the material from the -- that Mr. Sisson attempted to file which | had, it

includes the transcript from February 17th and it appears to include
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case law going well beyond what was attached to Mr. Sisson's attempt
to file. 2

3 COMMISSION MEMBER CLARENS: So, this is more
like -- than an agenda. This is an argument?

5 MR. BROWN: Absolutely. Absolutely. Which | don't
have time to read and digest, and respond to.

7 CHAIRPERSON REID: Sure.

8 MR. BROWN: On the basis of this, I'm now going to
changeamy request that we do in fact continue this case. Because,
again,lthe Corporation Counsel and their office has got information, is
givingadvice, based on documents | haven't seen and the Board
hasn'tiseen. And | object to it. And it sets--

13 COMMISSION MEMBER CLARENS: And would that
cure the problem?

15 MR. BROWN: Well, I'm not so sure it would because
-- | me@n, certainly we now have it in open -- in plain view. And then
I've gat7to look at it. | mean, it's 75, 100 pages. There are cases.
There'ssinformation. We may in fact have to have the parties and the
Corpotation Counsel's office who reviewed it be subject to
examipation by the Board and the parties.

21 But this is a real problem. And this is not in fact the
Board2and its legal counsel should operate. And I'm going to now ask
for a cemtinuance of the matter.

24 MS. DWYER: And, Madam Chair, | would object.

The attachments to that agenda are the BZA orders and cases that
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Mr. Sisson referred to at the hearing on February 17th. Counsel for
the appellant is well aware of the case law on the general issues of
timelinesss, laches, and estoppel. Those same cases are referenced
in his fiing. Those same cases were discussed in our conversation
with Casporation Counsel and Corporation Counsel even suggested
additiomal cases for us to look at.

7 This is not -- the information that is in there is the

same iformation that is a matter of public record. The transcript is a
matter of public record. | read it. Mr. Brown read it. There is nothing
new intthere that was not brought up on February 17th. There's
nothingtin there that was not addressed by Mr. Brown in his pre-
hearingefiling today. And it's the same material we are raising again in
our argaiments this morning on the preliminary issues.

14 MR. BROWN: Madam Chair, | can't begin to agree to
that. It300ks like, just in leaping through, that there are substantially
additiamal materials. There's the transcript. There are things that
were nat part of the February 17th hearing. | mean, just for me to take
a catalegue and compare the two documents, | can't do at this
mometd.

20 And so, | mean, I think -- And then, that leaves the
Boardawithout any idea of what's going on. | mean, you can
characerize it as -- and | appreciate Maureen's view that | know
everytbing there is to know about some of these issues. After all, | did
work a@4Wilkes, Artis where | got good training.

25 But | shouldn't have to, and the Board shouldn't have
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to, use & crystal ball about what Mr. Sisson's case is. | deserve to
have it In front of me as well as the board and respond appropriately.

3 So, | think the only way at this point, and this is by far
not thenly thing that may need to be done, but in fact we need to
continue the matter because there's a whole body of information going
beyondswhat -- a simple agenda that's now been transmitted in an ex
parte farm.

8 CHAIRPERSON REID: Ms. Dwyer, excuse me,
before gou speak, may | just ask you, did you not say that Mr. Brown

had thase items that we just gave him already in his filings?

11 MS. DWYER: Yes.

12 CHAIRPERSON REID: Has it been submitted to
him? 13

14 MS. DWYER: Uh huh.

15 CHAIRPERSON REID: But he's saying that he
doesnio

17 MR. BROWN: | do not have -- Looking through this

and, oree, | think it contains, one, the agenda. It contains the
transctipt. It contains, it appears to be, case law going beyond what
was peovided. And the cases aren't even in the form. They've been
annotated in hand with suggestions about their importance.

22 CHAIRPERSON REID: And if I ask her -- Thank you,
Mr. Bregvn, but | want her to respond.

24 MS. DWYER: If | may respond.

25 Issues relating to laches, estoppel, and timeliness,
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are jurigdictional issues that the Board generally hears as a
prelimirzary matter. There is no requirement by the party raising those
issues ® do anything in advance. They can come at the time of the
hearinggand raise those issues, which is what Mr. Sisson tried to do on
Februasy 17th, to say this case shouldn't even be heard let alone be
continued for these reasons.

7 We are making those same arguments today. | have
filed a document this morning that attaches the cases that we believe
supporbour reasons why laches and estoppel should apply. | believe
that theoBoard should hear the arguments on those issues and have
that agaa matter of the transcript. And then, if the Board chooses, it
can leawe the record open, as it would anyway, for some period of
time so3that we can get an expedited transcript and do a proposed
order.14n that time period, Mr. Brown can file whatever he thinks is
responsive to the surprise that he's met with this morning. And the
Boardwill have all the information before it.

17 VICE CHAIRPERSON KING: Madam Chair --

18 MS. DWYER: To continue this another time, without
havingthe opportunity while the parties are here to get into these
issuesavhich Mr. Sisson tried to do two months ago, is not going to
serve any party's interest. When we had the discussion with
Corporation Counsel, what they felt was important, was developing a
publicdsearing record on these issues, not papers going back and
forth, net motions.

25 We're here this morning. We can argue both sides.
Www.nealrgross.com



42
The readord can be left open for a short period of time to respond to
anything. And then it's all before you in a format on which you can
make asdecision.

4 CHAIRPERSON REID: Thank you.

5 VICE CHAIRPERSON KING: Madam Chair, | might
tend to@agree with Ms. Dwyer if this whole case had now not become
tainted with the fact that there had been communication outside of the
frame v8ork of being on the record with the Corporation Counsel. That
gives nee great concern.

10 It seems to me that the document that the
representative of the Corporation Counsel had given us, which Mr.
Brownihas, should be duplicated and should become part of the
recordi3Should be given to Mr. Brown. And that this whole matter -- It
wouldt¥e a great shame if we went through all of this agony and then
endediap in court because there was some suggestion that we did not
follow thue procedures and that there was ex parte conversations or
communications between the -- Mr. Sisson and his attorney, and the
Corpotation Counsel.

19 I'm really surprised that such a thing occurred, Ms.
DwyeroAnd -- But | -- But not having given that thick package of
information to Mr. Brown, | think argues in favor of entering it into the
recorckpow, giving Mr. Brown an opportunity to respond in a useful
way, add then getting on with this at a later date.

24 CHAIRPERSON REID: Ms. Pruitt-Williams.

25 MS. PRUITT-WILLIAMS: Yes.
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1 CHAIRPERSON REID: You had indicated earlier that
the sulbmnission by Ms. Dwyer to the Corp Counsel had been -- had
been offered to us?

4 MS. PRUITT-WILLIAMS: No, it's not in our file and
I'm looking at the transcript now. And in recalling this, we decided that
it wouldsall be handled at the hearing, that Mr. Sisson's issues --
because at the original hearing | believe on May -- on February -- and
| have the full transcript in front of me, anyway -- was a request for a
continuance of this. We only -- you only dealt with the continuance
and MroSisson asked if this would be put in the record. The Board
denied it at that time and said we will deal with it when we actually

hear the case.

13 CHAIRPERSON REID: So, you did not allow it to be -
- 14

15 MS. PRUITT-WILLIAMS: Correct, it was not in the
recordi6

17 CHAIRPERSON REID: -- putin the record?

18 MS. PRUITT-WILLIAMS: Huh uh.

19 CHAIRPERSON REID: Until when?

20 MS. PRUITT-WILLIAMS: Well, it would be put in the

recorcktoday if the case went on.

22 CHAIRPERSON REID: But wouldn't we have
receivesl it in our packages?

24 MS. PRUITT-WILLIAMS: We don't have it. It hasn't

been given to us officially.
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1 VICE CHAIRPERSON KING: The intervenor has filed
no -- | reean, although he has given it to Corporation Counsel, has

filed noghing with the Board.

4 MS. DWYER: We brought our statement this morning
which is --
6 CHAIRPERSON REID: First of all, let me get an

understanding on the sequence of things.

8 If you filed it -- you gave it to Corp Counsel.
9 MS. DWYER: Right.
10 CHAIRPERSON REID: And you also gave it to--
11 MS. PRUITT-WILLIAMS: No. No.
12 MS. DWYER: No.
13 MR. BROWN: And in my view, there are two

completely separate packages of information. The one that was given
to CorpsCounsel is dated March 25th. And again, it contains
informagion that goes well beyond, because some of it didn't exist on
February 17th when Mr. Sisson tried to file his document. SO, there
are twosseparate documents. One I've seen. It's not part of the
recordio The Board hasn't seen. This I'm just seeing for the first time
and theoBoard hasn't seen it. And I'm very concerned and -- about the
-- anddithink Ms. King was saying, tainted nature of this.

22 One, we're -- | don't think we're in a position to
proceed this morning. And, two, some sort of remedial action, and I'm
not so2gure having never faced this situation, that I'm -- that my crystal

ball alzsvs me to tell the Board, nor my unsolicited advice. But | think
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there ate serious legal issues about how we're going to proceed in this
case, on what basis and who's going to be advising the Board on legal
issues.3

4 CHAIRPERSON REID: Mr. Clarens -- Mr. Clarens,
please she wants to speak.

6 COMMISSION MEMBER CLARENS: Well, it seems
to me that there's -- one thing we want to make sure we do is that
when we2 make a decision, that that decision holds. And itis as
unappealable as it can be. And it seems to me that we're entering this
wholeissue with this muddy issues and the possibility that some
impropudety might have taken place and that we need to cure that.

That needs to be resolved before we proceed. To proceed otherwise

is impuzdent --

14 VICE CHAIRPERSON KING: | totally agree.

15 COMMISSION MEMBER CLARENS: -- for the
Board16

17 So, it seems to me that what | hear is that we need to

hear fu@m both parties as well from the administrator, from Corporation
Counsel as to what this situation is. And what is that you propose to
cure it20So that when we proceed, we proceed with a clean slate.

21 CHAIRPERSON REID: If in fact -- this is not clear to
me, ard if there's someone who can clarify, I'd appreciate it. The
definitaan of ex parte.

24 MS. PRUITT-WILLIAMS: Madam Chair --

25 CHAIRPERSON REID: Excuse me. Beyond the
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Board members. What other persons or parties would be included in
that definition of ex parte I'm not really clear on that. So, I think we
need taestablish that first.

4 MS. PRUITT-WILLIAMS: We have -- Mary
Nagelhbuse has gone to get Alan Bergstein, the person who has been
intimately involved in that. And | suggest we hold off on dealing with
that until he's here.

8 COMMISSION MEMBER CLARENS: Then we can
proceed with the first --

10 MR. BROWN: And those are issues that -- Point in
fact, I'te got to go back, digest what's here and so does Mr. Bergstein
because he and his staff are good lawyers, and look at the legal
issuesidecause | don't have the answers. | couldn't define a lot of the
guestioms that are being asked.

15 But we're not going to do that today in fairness to the
Boardiand the other people who are scheduled. | mean, Mr. Parsons
-- | meam, Mr. Clarens' position is right on point. If we're going to do
this, weneed to do it right so that the court of appeals doesn't throw it
back h@re because of a significant issue. And we're not going to
resolveothat as good of lawyers as some of us are, and as much
experience here, we're not going to do that today. And to do so, |
think, a@ould be inviting a mistake.

23 Again, | would ask the Board, so that you can move
on withayour other business, is to continue this matter and to invite

advicefrom your legal counsel. I'm going to take the copy of this back
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and be providing guidance to the Board and its legal advisor on the

record at some later date. But | think that's where we need to be

today. 3
4 MS. DWYER: Madam Chair.
5 CHAIRPERSON REID: Ms. Dwyer.
6 MS. DWYER: | would object to any continuance. |

believethat you should poll this question and go forward. If Mr.
Bergstain is coming, he's the third person here that can answer that
conversation and what happened.

10 The only way to resolve this is for the Board to have
on thetrecord, as you do, what happened. A meeting was scheduled
with thie Zoning Administrator. A copy of the agenda was sent to
Corpotation Counsel. Corporation Counsel immediately -- Let me

finish, Mr. Brown. Let me finish, Mr. Brown.

15 MR. BROWN: No, but that just mischaracterizes the
document.
17 VICE CHAIRPERSON KING: It's clear that that is a

mischasgacterization, Mr. Brown.

19 MR. BROWN: It goes well beyond that.

20 VICE CHAIRPERSON KING: Let's get on with this.
21 MS. DWYER: May | --

22 VICE CHAIRPERSON KING: Madam Chair, | move

that wescontinue this case.
24 MEMBER GILREATH: | second that.
25 CHAIRPERSON REID: Well, for one thing, what |
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was just discussing with Ms. Pruitt-Williams is that the Zoning
Adminigtrator is supposed to be here and he's on his way. And he
hasn't gotten here.

4 MS. PRUITT-WILLIAMS: However, we just called
them aad he is on his -- that was the last we heard. We called at
10:30. 6

7 VICE CHAIRPERSON KING: Regardless, | think we
should getrieve from Mr. Brown this document from the Corporation
Counsa. That it should be duplicated and become part of the record,
and them become part of our information as well as a copy given to Mr.
Browni1And that | think that we need to have -- not only do we need to
have the Zoning Administrator, but we need to have the Corporation
Counse and so forth here at a subsequent date -- so that our whole
proceading not going to end up in appeals court and we don't have to
do therwhole damn thing over again, | suggest that we continue this.
Do it right. Do it clean. Have everybody here at the same time
singing7off of the same page and with the same information.

18 An agenda for a meeting with the Zoning
Administrator is not an enormous amount of case law and so forth.
Your agenda was to find out what happened. We want to find that out,
too. And let's do it in a formal, on the record, way in which that we do
not enzbup in appeals court.

23 And | would, therefore, move that we set a
subseguent date for the hearing in this case.

25 MEMBER GILREATH: I'll second that motion if that's
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a motion.

2 COMMISSION MEMBER CLARENS: Ms. Dwyer,
your argument against the continuance is based on some harm that
would @ome to your client as a result of the continuance?

5 MS. DWYER: I'm arguing against it for several
reasons. First of all, | think that all of the issues are before you and
there's no purpose that would be served by any delay. Mr. Brown
knows the issues that are being raised and there is nothing in that, the
materiads with the agenda, that is any different than what we're filing
today amd what we've discussed with him and what he's responded to.

11 And before I go too far, | do want to file what we were
going 1a file today so that is in the record and there's no question.

And thisse, as | said, are the same materials that have been
referenced.

15 There is a delay to my client. My clientis, as a
propenyg that he can't move into because he doesn't know if the
additiarrs on the property are going to be held to be valid or not. He is
carrying costs on the property and he was taken completely surprised
by theidling of this appeal back in September. The work has been
done an the property since August of '98 and it is sitting there. And
this is @ time for this case to be decided.

22 The question of whether the permits were filed timely
and whether laches and estoppel bars going ahead with this case are
prelimpaary jurisdictional issues which | believe can be addressed

today.29 he record can be left open for any response to the filing of the
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agenda, for a response by Corporation Counsel as to what they did or
did notZlo with that material, and the case can go forward. | don't see
any purpose to be served by a delay.

4 COMMISSION MEMBER CLARENS: Answer, then,
this question. What if we agree with you and we decide to hear the
case, amd this is now thinking from the point of view of your client.
And Mr7 Brown then files an appeal to the decision of this Board and
he's stid in limbo as the thing has not come to a conclusion. Because
at the autset, there are -- there could be grounds for appealing on a
procedaral issue of the fact that this ex parte communication took
place.11

12 And then, so, your client has not resolved issues.
He's still the -- our decision can be appealed, sent back to us, and
remanded or even reversed on the basis that this thing took place
although | can't imagine that. But it could definitely be remanded back
to the Board. And then we're back nowhere.

17 | agree that we could hear. We can hear the merits,
but thagavhole thing is tainted.

19 MS. DWYER: Mr. Clarens --

20 COMMISSION MEMBER CLARENS: This is more
than arragenda, by the way. | mean, I've seen agendas and an
agendzeis not a document that is half an inch thick.

23 MS. DWYER: Mr. Clarens, the -- in a situation like
that, wiaat the Court is going to look to is the decision of the Board.

Did it eensider the issue? Did it develop testimony on the issue? And
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did it make a decision that is based on that testimony?

2 | have, and Mr. Brown has, testified as to what
transpied. You can get the information from Corporation Counsel as
to what4they did and the follow up phone call, and everything that was
done campletely above board, no ex parte communications. And the
Board @an decide on the basis of that record there were no improper
communications. Everything is now a matter of record. We've had a
full pubsic hearing. And on the basis of the evidence, this is our
decision.

10 And | would have ever confidence that the Court of
Appeals would uphold your decision.

12 COMMISSION MEMBER CLARENS: Let me say --
Let mazecommend to the Board that we table this issue until Mr., is it
Bergstein, join us, and we can hear from Corporation Counsel who is
our legal advisor.

16 CHAIRPERSON REID: Is Mr. Bergstein on his way
as wellas ZA's office?

18 MS. PRUITT-WILLIAMS: Ms. Nagelhouse went to
get hime He's in the Chief's meeting so she's going to get him.

20 CHAIRPERSON REID: And I think that that's the best
resolugion at this particular time. That we table it until -- they're on
their vy and we get a reading from both of them, and then make a
decisiaa.

24 COMMISSION MEMBER CLARENS: Because, it

might 2ery well be that --
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1 CHAIRPERSON REID: In all fairness to everyone.
2 COMMISSION MEMBER CLARENS: -- I don't see
anything in the record, | don't know, that we have -- that we asked for
Corporation Counsel's opinion. Did we ask for an opinion or advice

when wee postponed this case?

6 CHAIRPERSON REID: In regard to -- | think Ms.
King asked.

8 VICE CHAIRPERSON KING: | don't recall.

9 CHAIRPERSON REID: Timeliness, the regulations

are silemt as to the definition, as to how you ascertain timeliness. And
then itigoes to reasonableness. And then we would -- going to get a
read arethat. And then we would then make the decision as to what
we deesn to be reasonable under the circumstances that have been
presented to us and the merits of the case.

15 COMMISSION MEMBER CLARENS: And, but we

have net received an opinion or advice from Corporation Counsel?

17 VICE CHAIRPERSON KING: Yes, and thank God for
that. 18

19 MS. PRUITT-WILLIAMS: Madam Chair?

20 CHAIRPERSON REID: Yes.

21 MS. PRUITT-WILLIAMS: As a matter of course,

becauge we do have Corp Counsel, we have several Corp Counsel
peoplesvorking with us, on appeals and on cases that are going to be
-- thatdegal sufficiency is very important, staff automatically advises

them, zsks -- requests their advice. So, we send them this saying that
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it's an apen case and we'd like for you to track this with us to make
sure that we're legally sufficient and that we're covering all bases.
And wedre doing that more and more frequently but it's done from a
staff level.

5 CHAIRPERSON REID: All right. Well, why don't we
do thats Why don't we table this for right now and -- and actually, we
really, even with the next case, we need the Zoning Administrator.

8 MS. PRUITT-WILLIAMS: We haven't completed
prelimigary issues, yet.

10 CHAIRPERSON REID: Well, if we've tabled-- Oh,

just thisL particular issue. Now, there are other issues that you have?

12 MS. PRUITT-WILLIAMS: There is.
13 CHAIRPERSON REID: Okay.
14 COMMISSION MEMBER CLARENS: We don't need

to tablesanything. We've got Mr. Bergstein --
16 CHAIRPERSON REID: No, | was referring only to
this particular issue. Then | know staff has preliminary issues after

they -1ave table this.

19 Now --

20 MR. BERGSTEIN: Good morning.

21 CHAIRPERSON REID: Good morning.

22 Just to kind of quickly -- Yes, after | ask this one
guestios.

24 Mr. Bergstein, can you please define for us ex parte

commemication as it pertains to this board? What is ex parte
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communication?

2 VICE CHAIRPERSON KING: And/or legal advisor to
this Board.
4 MR. BERGSTEIN: I'm sorry. Are we -- | was looking

at my -5were you talking to me?

6 CHAIRPERSON REID: Uh huh.
7 MR. BERGSTEIN: | thought you said Murphy.
8 CHAIRPERSON REID: Mr. Bergstein, could please

define for us, so we can all be clear on what consists -- what is ex
parte communication, and give us parameters.

11 VICE CHAIRPERSON KING: As applied to this
Boardiand/or its legal advisors.

13 MR. BERGSTEIN: First, | haven't research the issue.
My semge has been that an ex parte communication would take place
if a patty in a contested case spoke with a Board member. | don't
believedat would be ex parte communication for a party to speak with a
member of the Board's staff or with me in my capacity as general
counses.

19 However, it is a standing order in my section that
neitheed nor any member of my legal staff speak with a party, not
becauge | think it's ex parte, but because I'm concerned about the
recorcebecoming confused in that the rules of the Board require that
its opiagons be based upon the record.

24 If you ask me for an opinion and a party that's

involved in that opinion speaks with me, and | somehow, inadvertently,
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withoutireferring to the fact that my views are influenced in part by that
communication, if I don't share that with you and then you accept
those views, my concern has been that your decision will be based
upon materials that were never actually presented to you by the
parties5 And that the other party did not have an opportunity to
respond to.

7 So, there is a standing order in my section to which,
when | gecognize in this particular case, and | just walked in here, but
when | eecognized that this particular case was a contested case
beforeithe Board, | indicated to Ms. Dwyer that | would not speak with
her futher but that | would speak with her and the counsel for other
partieadn a conference call if that's what was desired.

13 CHAIRPERSON REID: So, the ex parte aspect that
is in thet event this morning, is in regard to a submission or document
that Dws/er had given to your office.

16 VICE CHAIRPERSON KING: And which was not
sharedwith the appellant.

18 MR. BERGSTEIN: | don't view that as being ex parte.
I'll leaus it at that. | don't view that as being ex parte. And if I had
given am opinion to you, | would have noted that | have gotten that.
But I'vertasked counsel for parties not to do that.

22 And | would appreciate the Board's assistance in
issuinga standing order for parties not to communicate with my office
directlg4

25 CHAIRPERSON REID: And not to submit things to
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you. 1
2 MR. BERGSTEIN: To me.
3 CHAIRPERSON REID: Well, what about your not

receivirg, was that done by the mail? | mean, could you have not
accepted that document?

6 MR. BERGSTEIN: What | accepted was a document
that was attached to a letter that referred to a meeting that involved
Mr. Lorenko because | did not know this was a contested case at the
time | received that communication. And what | thought | was
receivirly was materials that related to that meeting with Mr. Lorenko
that related to an application which | would have received in that
instance.

13 Now, the better practice would be for me to never to
get thage types of things unless everybody, all the parties, wanted me
to gettbem. But | really do believe in a record. And that what the
Boardishould have before it should be decided upon a record and
then ifia party wants the Board to do something, it should submit a
formalisquest to the Board to do something. And if it has arguments
to make, and believes that documentary materials would be helpful to
the Baard, it should provide it to the Board. And then if the Board

wantsany office to review those materials, it should send them to me.

22 But, --
23 CHAIRPERSON REID: | would agree with that.
24 MR. BERGSTEIN: But-- And, and, and, | would

appreette a standing order from this Board to all parties not to
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communicate with my office directly unless they do so in combination
with otlzer parties.

3 CHAIRPERSON REID: But, you know, | think that
given your explanation as to the ex parte aspect in this instance, |
think that what we're dealing with is not so much then, the fact that of
it beingeex parte as the -- it being construed as being ex parte or
giving the appearance of being ex parte.

8 VICE CHAIRPERSON KING: Or giving the

appearance of being improper.

10 CHAIRPERSON REID: Improper, right.

11 VICE CHAIRPERSON KING: Let's forget the Latin
and talk about --

13 CHAIRPERSON REID: The shading of it. The

shading of it which would, | suppose, and for us, and this is what we
usuallydry to do is err on the side of caution in regards to the
appeatance of this particular issue.

17 MR. BERGSTEIN: Well, in fact, I'd like to discuss this
off the1gecord with the Board because this is an issue that has come
up befoge.

20 But again, when | took over this responsibility, one of
the firgtithings | noticed was the amount of materials | was receiving
directlgdrom parties. And in most instances, all the parties knew that |
was rexeiving these materials. And | consulted with the past attorneys
who worked with the Board and indicated that that was fairly much a

standa4l, a continuing practice, where parties were communicating
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directlyawith our office to provide supplemental materials for us
information of a highly legal nature. You know, very, very specific to
the legal issues presented. And | continued that practice for a while.

4 But again, because of concerns | raised, whenever
that was attempted, not because | believe it's ex parte because | do
not. Because I'm not a member of this board. I'm not a decision
makingzmember of this board. But because I'm often called upon to
review ggal issues that come before this Board, | believe that the
legal issues must be presented to the Board directly. All materials that
relate 10 those issues should be presented to the Board directly. And
that, then, those materials can be sent by the Board to me if it's
appropegate for me to review. And then everybody knows what's in the
recordi3Everybody knows the decisions are being based upon the
recordi4

15 And | do believe that although | don't believe that's an
ex parte issue, | believe it's a deliberative issue, what's the -- how the
Boardideliberates, what's in the record, how the parties know what's
being tecided upon. And I think that that's the better practice and
one thed | think the Board should adopt.

20 VICE CHAIRPERSON KING: Here, here.

21 MR. BERGSTEIN: But | don't believe that what |
receivezl was an ex parte communication.

23 VICE CHAIRPERSON KING: But, you know, Latin
aside,24think there is an appearance of impropriety here and | think

that thessolution is for us to circulate the document that Ms. Dwyer
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sent to Alan to all parties and to continue this case.

2 So, my motion stands.
3 CHAIRPERSON REID: Do you second it?
4 MEMBER GILREATH: | have seconded. And I, from

my poirt of view, had just been in reverse. That Mr. Brown had
submitted documents at the last moment. We would accord the
courtesy to the intervenor representative. And because of the
uncertagnty, | think it's only fair that the appellant representative have
a right ® look at this. He maintains it's different. Maybe indeed the
documents are virtually identical. But he says he needs the time and

for us 1a proceed forward on this | think would be a mistake.

12 So, I think it should be postponed.

13 CHAIRPERSON REID: | agree. | agree.

14 All in favor?

15 (Whereupon, an oral vote was taken.)

16 CHAIRPERSON REID: Opposed.

17 COMMISSION MEMBER CLARENS: |.

18 MS. PRUITT-WILLIAMS: Madam Chair, can we now

schedute when you want to continue this to?

20 CHAIRPERSON REID: Well --

21 COMMISSION MEMBER CLARENS: Madam Chair, |
believe2you took a vote and which | voted. And you did not ask for a
guestie®. And you didn't ask for discussion on the motion.

24 CHAIRPERSON REID: Oh, I'm sorry.

25 COMMISSION MEMBER CLARENS: And | would
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like to discuss the motion, even though you've taken a vote and
obviougly I'm in the minority.

3 CHAIRPERSON REID: I'm sorry, Mr. Clarens. |
thoughtthat earlier when Ms. King first made the motion, that you did
have time for discussion. You made whatever type of --

6 COMMISSION MEMBER CLARENS: Yes, but Mr.
Bergstain had not spoken at that point.

8 CHAIRPERSON REID: Okay. Please do so.

9 COMMISSION MEMBER CLARENS: And -- And my
vote wib) stand against the motion because | think that things have
been dleared up. There is no ex parte communication in my opinion
and wezhave not received, nor have we asked, nor are we going to
make &3decision based on a recommendation from the Corporation
Counsel except as it might -- we might now ask Corporation Counsel
to givelsis an opinion, or a recommendation, after we hear the case in
which #=l of these issues that have been brought up are going to come
out intorthe open and it will give an opportunity to the opposition party
to exptess their opinion.

19 So, it seems to me that there is no harm, no harm has
happezreed, no ex parte communication in the opinion of Corporation
Counsal, has taken place. And the Board will receive the material, will
act onzhe material, and if we in fact do need an opinion or an advice
from Carporation Counsel, that will be, then, based on the same line
that hehad received previously. And that the Board will then have on

its -- ozbthe case and its possession.
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1 So, on the basis of that argument, that's why I'm
voting against the motion.

3 MEMBER GILREATH: 1 still support the motion. |
feel that in our consideration of hearing the case, that the appellant's
representative should be fully informed and given the take. He can
write a évritten opinion but to get more information, | think we can ask
him questions directly.

8 So, | would prefer that both counsel be fully informed

and give us their best judgments from which we can make our

determation.
11 VICE CHAIRPERSON KING: | concur.
12 CHAIRPERSON REID: Another thing, too, is that ZA

office i8not represented here.

14 MS. PRUITT-WILLIAMS: They're here. Mr. Nunley is
here. He's coming in. He is here. So, if you wanted to proceed --

16 VICE CHAIRPERSON KING: Well, nevertheless, |
think ag far as this case is --

18 MS. DWYER: Madam Chair, let me say that initially,
when Mr. Brown was raising this, he had suggested leaving the record
open, #iling this material, and have an opportunity to respond. If the
issue &Lnot one of ex parte, if the issue is giving him the opportunity to

respord to what was filed, he will have --

23 CHAIRPERSON REID: We've already taken a vote,
Ms. Deyer.
25 MS. DWYER: He will have the time this morning and
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by leaving the record open.
2 CHAIRPERSON REID: Do we have a date for the --
3 MS. PRUITT-WILLIAMS: That was the next thing on
the agenda, Madam Chair.
5 Our regular hearing dates, the first available one

would [#e June -- July 21st, unless you wanted to set this for a special

hearingr

8 VICE CHAIRPERSON KING: Let's have a special
hearing

10 COMMISSION MEMBER CLARENS: Yes, seems
only fait.

12 MS. PRUITT-WILLIAMS: Well, next week, | don't

know ifzhat's enough time for you.

14 The 28th is a Wednesday and that's not a regularly
scheduted --
16 VICE CHAIRPERSON KING: | would prefer it be --

Because | have so many records to read between now and the first
meeting in May, | would suggest that it be the week after the first
meeting in May.

20 MR. BROWN: Because I'm going to need some time
to review and, in fairness, | need to review the documents and provide

some 22perhaps an additional filing.

23 MS. PRUITT-WILLIAMS: That would, then, make it --
24 MR. BROWN: Some time in May or --
25 MS. PRUITT-WILLIAMS: That would make it May
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12th. 1

2 MS. DWYER: That would be fine with the property
owner.3

4 MS. PRUITT-WILLIAMS: That would be a special

public meeting on May 12th, 9:30, is that correct?
6 MR. BROWN: And I'll be out of town from the 12th
througltvthe following Monday. So, I'll be back in the office the 18th.
8 MS. PRUITT-WILLIAMS: How about the 26th, then,
that's ag- that is not a normal BZA day but it's a Wednesday.
10 MR. BROWN: Yes, that's fine with me.
11 MS. DWYER: Would it be possible to schedule it
after the Board's meeting on May 5th?
13 MS. PRUITT-WILLIAMS: We have six cases to be
decided on that agenda that we've already investigated that. And
there aar other meeting dockets are pretty full of at least eight,

sometimes nine, cases.

17 CHAIRPERSON REID: You said on May 5th we have
-- 18
19 MS. PRUITT-WILLIAMS: Five cases in the morning

to decide at the meeting. And then you have a regular afternoon

agendal
22 MR. BERGSTEIN: May | make a suggestion here.
23 If the applicant -- the, sorry, the appellant's going to

respord to this, perhaps one thing that might be useful, and this is I'm

throwipg it up to the Board and perhaps the parties, too, is for the
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property owner to file a formal motion to dismiss. Because, what's
involved here are fairly discrete legal issues, that is, whether or not the
appeal svas timely filed and whether or not the doctrine of estoppel
would apply to the facts and circumstances before us. And what
these maaterials consist of are for the most part either cases that have
discussed those principles or memorandum obtained from office that
have dizcussed those principles.

8 And if things are going to be responded to, then
perhaps for the Board's benefit and to provide a framework either the
propenty owner can file in essence a trial brief explaining the relevancy
of these documents. Then everything gets in the record, her position,
and thezedocuments. And then the appellant can respond. And if it's
put in 13e context of a motion to dismiss, then it may be possible for
the Baard to decide whether or not it needs to have a hearing at all.

15 But if we're, again, this is the issue of what's a record.
If this I going to be responded to, then we need to know what this is.
And I'drather have it be placed in the record as either a trial brief
whereis the property owner is explaining to its -- to describe to the
Boardiits view of the circumstances that were presented and the
factuab@rinciples that apply. And then we can have a response. And
then etther the Board would have a frame work to look at and
undergtand why its having this hearing, and if it's put in as a motion to
dismis® perhaps no hearing is required but I'm not certain if that's the
case fo# some of these issues.

25 But, at least we'd have a sense of what it is that's
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being provided to the Board and what it is that's being responded to.
And it mmight be a helpful aid to the Board in any instance. So, | was
going ta present that and that might give you an aid to your
scheduding, in any event.

5 MS. DWYER: Madam Chair, we would be happy to
do thats And I can file something as soon as tomorrow, giving the
appellant plenty of time to file a response. And maybe the issues can
either k& decided or clarified at your meeting on May 5th. So, if there
is a hearing, it's limited because of decisions you've made or it's wide
open. 1But it would give us a lot more direction because -- and we do
feel that these are legal issues that could be decided to help frame the
hearintg And having that decision on May 5th and then the, if needed,
the heming date at the end of May would be our preference. And we
very m4ch appreciate that suggestion.

15 VICE CHAIRPERSON KING: | don't know that we're
going 18 be -- Are you suggesting, Ms. Dwyer, that without oral
arguments that we will be able to decide on the motion to dismiss?

18 MS. DWYER: I'm agreeing with Mr. Bergstein that as
to some of the issues, it may be possible on the basis of the facts in
the reeord to either decide them or to clarify the scope of the hearing.
And werwould be happy to file a formal motion tomorrow giving ample
opportzmity to respond. And on May 5th you can decide whether there
-- on the basis of the facts of record, and | truly believe that on --

24 VICE CHAIRPERSON KING: 1 think -- But we -- We

have agalendar that is so crowded it would not allow for any oral
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argumeints or any questioning of the attorneys, is that right, Ms. Pruitt-
Williams?

3 MS. PRUITT-WILLIAMS: Well, in the meeting you
don't have oral argument or questions.

5 MS. DWYER: And the question would be whether
you cowld on the basis of the record.

7 CHAIRPERSON REID: If we want to move forward
on this &s a motion, and then we'll just take a vote on that.

9 VICE CHAIRPERSON KING: And if we don't want --
if we cem't make up our minds, we just go for the 28th?

11 CHAIRPERSON REID: Uh huh.

12 MR. BERGSTEIN: In essence, what's being argued
here ig3hat on its face, on the facts presented, when the appeal was
noted and when the facts that gave rise to the appeal were known,
that thesappeal is unreasonable in terms of time. Maybe that
could be decided on the papers, maybe not. But at least it would
providera frame work.

18 You could also ask the parties, or require the parties,
to meaband stipulate as to such facts as they can agree to which
wouldZarther narrow the record here. Because we do know who the

partieeare. There's no one else that needs to be involved at this

point. 22
23 VICE CHAIRPERSON KING: Except the ANC.
24 MR. BERGSTEIN: Are they a party in this case?
25 VICE CHAIRPERSON KING: Uh huh. Always.
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1 MR. BERGSTEIN: They would have to meet as well.
But, in any event, it may be --
3 MR. BROWN: So is Mr. Lorenko, too. He's the

Zoning4Administrator.

5 MR. BERGSTEIN: Is he a formal party?
6 MR. BROWN: Yes. He is the appellee, | believe.
7 And | think your suggestion about having this as fully

briefed&s possible makes sense. Again, we're -- | keep hear these
dates and everybody's pushing, pushing, pushing. | need time to
respond adequately. I'm very much concerned that the law may be
clear. 1IMaybe we could agree on the law. And the facts are critical.
And angthing the presupposes that this Board, on a black and white
piece o8 paper, can make decisions does concern me. Obviously you
could decide that. But --

15 So, I'm -- the May 5th schedule, quite frankly, given
the quastity of information, is too soon for me to respond. One, |
don't have anything in hand from Ms. Dwyer. So, | think we can set
up a sthedule in advance of the 26th where the material is filed, the
Boardisas it in plenty of time, and then they come to the 26th hearing -
- 20

21 VICE CHAIRPERSON KING: And what about this
notionZhat the parties -- the intervenor, the ANC, and the appellant,
shoulall get together and come to conclusions of where they agree?
Is thato4

25 MR. BROWN: Absolutely. And in fact, I've gone
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further -

2 VICE CHAIRPERSON KING: Is that an achievable
goal? 3

4 MR. BROWN: | know the ANC is very much

interested in this case and have participated at depth, and I think they
continue to. Mr. Lorenko, | think, would be amendable and | think
we'd bemefit from his professional guidance since he is the zoning
expert.8

9 MS. DWYER: Madam Chair, if | could just say, | think
the Baard's rules provide for a response time of seven days with the
filing afla motion. If we file tomorrow, we're in full conformance with
the Baard's rules. As | said, these are not new issues. These are the
issuesiBe raised February 17th. Mr. Brown has responded to them in
his filing.

15 VICE CHAIRPERSON KING: And when are you
going 16 have your meeting to agree with all the parties?

17 MS. DWYER: Well, it will probably be after I file the
motionn@nd while we're meeting to see whether prior to the time he
files himresponse it's a question of whether we can reach any
stipulaton as to the facts. But | wouldn't want to delay the filing of the
motiorzand the -- and hopefully getting some of the issues narrowed.
We haxze been meeting with Mr. Brown and talking about settlement.
And if2ge can reach agreement with the community on a stipulation of
facts, e would be able to present that prior to your meeting on May

5th angbsay we all agree that these are the facts.
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1 | personally believe that the facts are a matter of
public record and in terms of at least dates that things were filed or
issued,3here isn't any disagreement.

4 CHAIRPERSON REID: Mr. Clarens.

5 COMMISSION MEMBER CLARENS: | don't
understand and now | got confused.

7 Why are we -- If this is motion to dismiss, that's what
it's goirgy to be. That's what has been discussed. That's what
Corporation Counsel has proposed. Then that precedes any
discusgion of anything else. And the motion to dismiss is based on
the timeliness of the appeal, the filing of the appeal.

12 And there's no need involve any other party. Ifitis an
issue aBtimeliness, then that's an issue between the -- the intervenor
who's fling the motion to dismiss and the Board, and the Board and its
legal advisor to find whether that motion to dismiss has merit or not.
And ittes no -- nothing to do with the case or with the merits of the
case. 1t precedes the case and that's a decision that this Board needs
to reaah before it proceeds anywhere and before any further
negotiadion takes place with them.

20 Because if in fact there's no merit and there's no
jurisdietion for this Board to hear the case, then there is -- there's no
case. ZPhere's no appeal. And the owner has no obligation to deal
with apgbody else if there is in fact no case.

24 If there is a case, and the motion to dismiss is denied,

then aflsthe other things are triggered because there is in fact an
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appeall

2 MR. BERGSTEIN: Let me -- since this was my idea,
let me jgimp in. It's not unusual for a party to file a motion to dismiss
and thetcase to go on at the same time. | suggested that either as a
motion %o dismiss or as a trial brief just to frame the legal issues and if
she cam convince us, the Board, | should say, that it's not necessary to
have a‘hearing, that the matter can be decided on papers, and she
can meet that burden, then that can be done. But that's not a
certainty.

10 And what | was suggesting was since the Board might
well find that it wouldn't be prudent to rule on a motion to dismiss until
after the hearing is held, it would help make the hearing more efficient
if the parties got together and tried to reach stipulations of the facts so
that thetknown contested facts would be known to the Board and the
scopelaf the hearing could be narrowed. But the fact that someone
files ax@otion to dismiss doesn't mean that the proceeding has to stop
in its taacks.

18 And you first deal with that. In this particular case,
you cam do a two track approach where they could file a motion to
dismis® You could hold it in abeyance and take it up as part of an
after hearing decision. Or, if its merits are so clear, you could perhaps
cut ouea few of the issues that are before you. But that doesn't mean
you might still not have to have a hearing.

24 So, | suggested the possibility of, as most courts do,

requirizgy the parties to meet before a hearing and see if they can
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reach stipulated facts. If they can, it's great. If they can't, they can't.
But it ableast aids the Board in its hearing process. But one isn't
really related to the other and both can happen at the same time.

4 And | would hate to see the hearing delayed because
someone happened to file a motion to dismiss. Really, it's more
importamt that the hearing go forward. | was just suggesting that since
there was a notion that the property owner -- Sorry, the applicant, the
appellamt, might be responding to something, that what that something
was begome defined by whoever was going to file it, either if it was a
trial brief or a motion to dismiss, at their choice. And then the
appellant respond to it. But | don't think you'd want to stall your
proceading just because that was filed, because that happens many
times w8 your proceedings and motions that are filed can be held in
abeyance while you go forward with the hearing.

15 COMMISSION MEMBER CLARENS: Madam
Chairperson, that -- there's a -- now I'm hearing something else.

17 The motion to dismiss, what | was suggesting was a
discorr@ct between the motion to dismiss and the case itself. What
you'reisuggesting, Mr. Bergstein, is that the -- what | was trying to get
at wa=¢that in fact the idea of presenting a motion to dismiss to this
Board2and that this Board would take it up as a decision on May 5th,
would4ze an appropriate way to proceed. And that that decision is
going 13 be made on the merits of the arguments presented by the
partieg4avith the assistance of Corporation Counsel. And that that

might &% fact end the case, now, at that point.
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1 If we decide that to either postpone a decision on the
dismissal motion, or we deny the dismissal motion, then the case
would groceed to a hearing date to be selected, either now or at the
time of 2he May 5th meeting.

5 MR. BERGSTEIN: It would be just if you decide to
proceed at a hearing at the May 5th meeting, if the parties had met
before that time and tried to narrow the issues, then you'd have a
much ngore focused hearing. But that was all | was suggesting. That
if you weere considering also having a hearing on May 5th and you
needetbto have one because the motion to dismiss was in fact
dispositive, didn't resolve all the issues, then at least the parties had
tried taameet before May 5th, arrived at certain stipulations, you would
know gach things as a permit was granted on such and such a date.
The penson lives next door. Whatever they could agree to. You would
have that and then you won't have to have a lot of unnecessary
testimogy.

17 So, having them meet before May 5th would only be
usefuli8you were going to have a hearing on May 5th as a means of
narrovting the hearing.

20 MEMBER GILREATH: Madam Chair, | concur with
Corporate Counsel. Just as | feel that we're according consideration
to the zppellant's counsel to have time, | think the intervenor should
also reseive consideration to not unduly prolong this. To the degree,
certair?y you'd have to stay within legal bounds, but move as long as

it's expeditious so then we can either determine whether or not he can
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get intathis property. We do not drag this out two or three months. |
think that's a mistake.

3 CHAIRPERSON REID: 1 think that we're setting time

lines new to determine on May 5th what will occur. | don't --

5 MS. PRUITT-WILLIAMS: Excuse me.
6 CHAIRPERSON REID: I'm sorry.
7 MS. PRUITT-WILLIAMS: On May 5th you will

enterta® the notion -- the motion, excuse me, that will be submitted
and yow can either make a decision or not on that motion to dismiss or
not, with a tentative hearing if you decide not to dismiss the case, with
a hearing to start at the 26th at 9:30, is that -- that's my understanding.

12 CHAIRPERSON REID: Right. Because we couldn't
schedute it for that day.

14 MS. PRUITT-WILLIAMS: Right.

15 CHAIRPERSON REID: Is everyone in agreement
with thigt --

17 MS. DWYER: Yes.

18 CHAIRPERSON REID: -- scenario?

19 Mr. Brown?

20 MR. BROWN: I'm -- Well, I'm concerned, though.

Becauske even -- we're setting up May 5th for potentially a decision on
a motizh. And even if we don't have the presentation of evidence,
assunms we have stipulated to all the factual issues, I'm still concerned
that weZre not going to have an opportunity for -- because it's a public

meetirag session, to have an opportunity for oral arguments,
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presentation. Because you've got, again, you've got to hear the
intersection of facts in the law.

3 And I'm just not so sure that I'm comfortable on behalf
of my client, nor -- | won't speak for anyone else, but to proceed
withouts at a minimum, the opportunity for some sort of oral argument.
Withous-- again, my strong feeling is that we're not going to be able to
decide this without a full factual inquiry at a hearing. But I'm
conceriged that not even an oral argument --

9 CHAIRPERSON REID: So, what you're saying, then,
is thatr@ther than having the motion to dismiss on May 5th, you'd
rathertave it on the same day of the hearing? At the hearing so that
you cadwld have an opportunity to argue --

13 MS. DWYER: Madam Chair, that's -- the Board can
deciderghat if on May 5th, on the basis of what it receives, we're not
persuasive enough in what we write and having reached agreement
on thetfacts of record, you can say at this time we're going to
postparie a decision and we're going to entertain oral argument as a
prelimigary matter at the hearing.

19 If you are persuaded by what's in writing, then you
have the option of granting the motion at that time. So, it preserves

every pption for you and the option for us, and --

22 COMMISSION MEMBER CLARENS: And
furtheasaore --

24 MR. BROWN: But it forecloses --

25 COMMISSION MEMBER CLARENS: -- Mr. Brown
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can, in his written response to the motion, request that in fact oral
arguments be made. That this is not a case that can be decided and

the Board can hear the merits of his case.

4 CHAIRPERSON REID: So, we still take it up on May
5th? 5
6 MS. PRUITT-WILLIAMS: Traditionally, the Board

deals with motions at meetings and there isn't testimony --

8 CHAIRPERSON REID: No, | think that Mr. Clarens is
saying 9
10 MS. PRUITT-WILLIAMS: | understand. But what |

mean,ltraditionally, that's how we do it. But since this seems to be a
very complicated case, if that request is made --

13 COMMISSION MEMBER CLARENS: So, Mr. Brown
is not compromised then.

15 MS. PRUITT-WILLIAMS: Sop that nobody is

comproanised that way.

17 CHAIRPERSON REID: No, I didn't understand him to
say thas.
19 Are you -- Am | interpreting what you're saying to

mean 2bat at that meeting they will be given an opportunity for oral

argumzEnt?
22 COMMISSION MEMBER CLARENS: No.
23 MS. PRUITT-WILLIAMS: No.
24 CHAIRPERSON REID: That's not what that was

sayin@50h, okay. Okay. You mean at the hearing date?
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1 MS. PRUITT-WILLIAMS: If you -- Yes. But he can
requesk--
3 CHAIRPERSON REID: He can request it in writing

and that we take it up as a matter of the motion?

5 COMMISSION MEMBER CLARENS: Well, he can
requess-- he can basically argue in his argument against the motion
that thig is a case that should be -- this is an issue --

8 CHAIRPERSON REID: That warrants.

9 COMMISSION MEMBER CLARENS: -- that warrants
oral argument.

11 CHAIRPERSON REID: Right.
12 COMMISSION MEMBER CLARENS: And then the

Boardizan try to see the merits of that and decide whether it does or it

doesnit4
15 CHAIRPERSON REID: All right.
16 MS. DWYER: May I just clarify the dates?
17 CHAIRPERSON REID: We need to move on.
18 MS. DWYER: No, if I file the motion tomorrow, then

sevenidays for the response by Mr. Brown so that it's before you for

May 5#0, which is in accordance with the Board's rules. And I'll hand

deliverit.
22 MR. BROWN: So, that would --
23 VICE CHAIRPERSON KING: And part of our record

will bezthis mysterious correspondence with Mr. Bergman --

Bergstsn?
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1 CHAIRPERSON REID: Right. We need to conclude
this particular preliminary matter. | think that we've kind of like beat
this horse to death and | think we're all on the same page and we

understand where we're going. And to get some time line so we can

move oR.
6 Do you have the time line, staff members?
7 MS. PRUITT-WILLIAMS: Excuse me?
8 CHAIRPERSON REID: Time line, May 5th.
9 MS. PRUITT-WILLIAMS: May 5th --
10 CHAIRPERSON REID: For the motion.
11 And in the interim, you will do two things. One,

submit.the responses to her submission and whatever you want to
submitso us. And also, if you can in negotiating with the ANC and the
applicant, intervenor and the appellant getting together. It seems that
there'aseally a grave attempt to try to come to meeting of the minds.
I'd really like to see ideally would be -- that would be achieved. And
then wig don't have to even try to resolve it for you. Even if we did
sometidng with conditions or some type of compromise that would --
everyane could live with. Make life a lot easier for everyone involved.

20 Now, can we conclude this preliminary matter?

21 MR. BERGSTEIN: We need to establish the date by

which Z2motion needs to be filed by. Do we have that date?

23 MS. DWYER: | have suggested filing tomorrow.
24 MR. BERGSTEIN: All right. So, you're going to file
tomorzsw.
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1 CHAIRPERSON REID: Yes. Seven days response.
2 MR. BERGSTEIN: And how -- seven days. Is that
seven @lendar days or seven working days?
4 MS. PRUITT-WILLIAMS: Seven calendar days. That
means ihe 29th.
6 CHAIRPERSON REID: 1 think it's always, in regards
to this particular body, it is always calendar days.
8 MS. PRUITT-WILLIAMS: Right.
9 MR. BROWN: CaN | ask, and you tell me, I think the
sevenicalendar days would make it a Thursday?
11 MS. PRUITT-WILLIAMS: Correct.
12 MR. BROWN: Could | ask that my response be due
on that3riday, the following day? Would that be sufficient time to get

it to thesBoard members? I'm asking --

15 VICE CHAIRPERSON KING: What would the date
be? 16
17 MS. PRUITT-WILLIAMS: It's -- Unfortunately, no, not

at closes of business. We mail them out early. We have to mail them
out by190:00 in order for them to be delivered on -- to get any kind of

guarantee that they're delivered on time.

21 MR. BROWN: And again, it's seven days from receipt
of -- 22

23 MS. DWYER: | will personally hand it to you, how's
that? 24

25 MR. BROWN: We'll go out to lunch.
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MS. DWYER: It will be dinner time when | do that but

CHAIRPERSON REID: All right. Thank you very

MR. BROWN: Thank you.

MS. DWYER: Thank you.
CHAIRPERSON REID: Other preliminary matters.

Staff has preliminary matters?

9

MS. PRUITT-WILLIAMS: Yes, Madam Chair. On

your case, actually deals with Mr. Brown again, Case No. 16372, the

applicant is actually requesting that this be withdrawn. This case was

submitted prior to a rezoning done by the Zoning Commission. And

so, thaproposed project is now a matter of right.

14

15

16

17

18

VICE CHAIRPERSON KING: Wonderful. We love it.
MEMBER GILREATH: Good news.

MR. BROWN: Thank you very much.

VICE CHAIRPERSON KING: Thank you.
CHAIRPERSON REID: Another preliminary matter?

Is theredanother one?

20

We have one other case which is a short case. And

I'd askthat the sequencing of the case in regard to appeal number

146042be changed and allow 16426 to come forward, if that would be

in agreement with the parties involved because this is a very simple

and strart case. And | feel that the applicant has been here for some

time ap&l | think that this particular issue is not going to be resolved
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very quickly.
2 So, if you don't mind, I'd like to ask your indulgence.
3 Could you call the Case No. 16426, Mr. Hart.
4 MR. HART: Applicant 16426, Seung Won Hong,

pursuast to 11 DCMR 3107.2, for a variance under Section 741 to
construgt and automotive repair service center in a C-3-C District at
premis@s 21 L Street, S.W. (Square 648, Lot 22).

8 CHAIRPERSON REID: Have a seat and give your

name and your address.

10 MR. HART: | have to swear in.
11 CHAIRPERSON REID: Oh, I'm sorry.
12 MR. HART: Do you swear or affirm that the

testimo®y you're about to give is the truth?
14 MR. HONG: Yes.
15 MEMBER GILREATH: Madam Chair, where is the

microplaone for the applicant? | don't see any microphone.

17 MS. PRUITT-WILLIAMS: They have been broken or
stolen1s

19 MEMBER GILREATH: Oh, okay.

20 CHAIRPERSON REID: Were you able to pick up the
preceding --

22 MS. PRUITT-WILLIAMS: Yes, she can. We don't
have agy --

24 CHAIRPERSON REID: Preliminary matter.

25 Okay. We just have to speak loudly. Project your
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voice. 1
2 MR. HONG: Hello. My name is Seung Hong. I'm the

owner af 21 L Street, S.W. which is a vacant lot at this time.

4 CHAIRPERSON REID: Where do you live?

5 MR. HONG: I live in Springfield, Virginia.

6 CHAIRPERSON REID: Address, please.

7 MR. HONG: Sorry. My name is Seung Won Hong. |

live in 8138 Ridgecreek Way, Springfield, Virginia 22153.

9 I'm the owner of the 21 L Street, S.W. which is a
vacant@arking lot at this time. We'd like to build an auto repair shop,
auto setrvice center which is also located in front of the D.C. Inspection
statiorLavhich is zoned C-3-C, which requires a variance to build an
automtdive repair facility.

14 CHAIRPERSON REID: Is that all you have to say?

15 MR. HONG: Oh, I'm sorry. I've attended ANC
meeting back in 8th of February and discussed with the neighborhood.
And werwere well received and -- the area is already has few
automtdive repair facilities such as NTB which is a tire wholesaler and
D.C. Inspection Station.

20 Especially with the D.C. converting their inspection
facility2to accommodate more strict emission requirements, | feel that
D.C. needs -- could benefit from having a modern facility that can
handlehew requirements of the emission testing. Therefore, | ask for
the vagiance to be granted.

25 VICE CHAIRPERSON KING: Sir, one of your
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neighbars has written and pointed out that there will be high levels of
pollution which -- specifically saying, "allowing auto repair facility with
its inevizable spillage of oil, gas, grease, additional commercial and
other traffic, et cetera, is unacceptable. To bring such pollution into
this area is unthinkable."

6 MR. HONG: Well, actually, that question was not
raised # | didn't know about that. But, it can be answered very simply.
No repair shop operating in D.C., or anywhere that | know of, can -- |
mean, allow -- are allowed to spill any kind of a hazardous material
onto the ground. Every single amount of waste material generated
from atshop is collected by a recycler. And if not, it would have -- we
have azegulation, EPA regulation, that we have to follow.

13 Such notion about a shop having to inevitably
generate hazardous material is not true. One may easily think that but
the reality is, a generator of such hazardous material that does not
disposs of it in a proper manner can be severely punished.

17 VICE CHAIRPERSON KING: Well, just for the
recordigMr. Joseph K. Nathanson, who is a real estate person, who
writesfeom New York City says that he has attempted to get
informzdion from you and has been unsuccessful. Have you had any
contactiwith Mr. Nathanson?

22 MR. HONG: I've called Mr. Nathanson. He is the
owner2af the adjacent property which is renting to a post office. He
askedZer an explanation as to why | was building a repair shop and |

had totd him that we would like to build a repair shop because of the
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same reasons that | spoke about.

2 But he politely told me why am | -- why am | trying to
build ashop. Why don't you stay where | am now. And his concerned
wasn't really valid, | thought, because he just didn't like me to build a
shop oscome over to his side of the street where he doesn't even live
at. 6

7 MEMBER GILREATH: | think the letter of Mr.
Nathangon says that you presently enjoy some monetary benefit, or
remuneration, from this lot. Do you sublet some of this for parking for
the Patal Service, or it's just a vacant lot with no revenue returns
involved?

12 MR. HONG: A portion of that lot is being used as a
parkingglot by the U.S. Postal Service. The adjacent lot, which is
whereithe post office is located on, is also a tenant of Mr. Nathanson.
So, thesU.S. Postal Service is both tenant of mine and also Mr.
Nathamson. In order for them to operate, they have to have a parking
lot which | made provisions for that they can operate the parking lot.

18 So, he doesn't -- Mr. Nathanson will be not be
effectad adversely because of the building of the repair facility. And |
think ikavould actually benefit him since the post office will need the
parkinglot in order to operate.

22 CHAIRPERSON REID: Mr. Hong, two things, one is,
you didspost it this time?

24 MR. HONG: Yes, sir.

25 CHAIRPERSON REID: Great.
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1 The other thing is, in order for you to receive a
variance, there is a three prong test that you must meet in order to get

that relief. Are you familiar with that test?

4 MR. HONG: No, ma‘'am.

5 CHAIRPERSON REID: That has not been explained
to yous

7 MR. HONG: No.

8 CHAIRPERSON REID: The proceed here, no one

explained to you that you had -- a variance required that you meet a
three poong test. One, that the property has to -- you have to show
that theLproperty is in some way unique or unusual.

12 VICE CHAIRPERSON KING: Isn't -- that's for an area

-- it's usdue hardship and practical difficult of permitted use for a use

variance.
15 CHAIRPERSON REID: But this is use --
16 VICE CHAIRPERSON KING: Use variance.
17 MEMBER GILREATH: It's a use variance.
18 CHAIRPERSON REID: Oh, okay. Then you have to

demonstrate that there would be some type of undue hardship that

would2accur --

21 VICE CHAIRPERSON KING: That's practical
difficulty.

23 CHAIRPERSON REID: No, no, just undue hardship.

Practieal difficulty is for the area. Undue hardship that would prevent

you fram complying with the existing zoning regulations. And that
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there would not be any adverse impact as a result of you receiving
your -- the relief that you're asking for. And that it would not impair the
integrity or intent of the zoning regulations or map. Are you familiar

with that process?

5 MR. HONG: Yes. It wasn't quite words used that
way. 6
7 CHAIRPERSON REID: But, can you demonstrate

that foraus?

9 MR. HONG: Well, yes. Next to the property that I'm
propoging to build the auto repair facility is an Exxon station which
sells gas, automotive related, and also next to the post office would be
the D.€2 Inspection Station where they inspect safety inspection and
emissitn inspection for D.C. Government. And across the street from
21 L Street, which is also L Street, is what used to be an automotive
repair facility which is being used for limousine service at this time but
eventually will probably become an automotive repair shop as well.

17 And this property was under zone -- UR zoning which
allowemBconstruction of a repair -- automotive service center just at the
-- the WR zoning is now expired. The area is -- does not have any

office bwildings and it is sort of industrial facilities.

21 Addition of the shop will not change the use of the
area. 22
23 CHAIRPERSON REID: Before you go any further,

Mr. Wemg, how is your property unique, or different, or unusual? What

is it almsut -- in the land itself, the property itself, not in the surrounding
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or the abutting properties. But in -- we're talking -- you have to
specifically refer to property, the subject property, that we're
discussing today.

4 MR. HONG: Well, the property itself, we do not effect
harm -5we do not harm the property by building an auto repair facility.
We do a0t generate any hazardous material and we won't have any
salvage vehicles or trash, if that's what you mean.

8 MEMBER GILREATH: I'm not sure about the
uniqueness, but the hardship, it seems to me what the applicant has
said that because the automotive activities surrounding it, what could
he build there in the way of a business that would be viable. And I'm
not sute that he -- assuming that he was so inclined otherwise, he'd
say, will, you can't put an office building in here or what have you.

14 So that perhaps there's no other use for that property
that's appropriate other than something of that nature. Because of the
-- there&s an Exxon filling station on one side and what did you say on
the other? So, to put an office building there, it might be viable.

18 CHAIRPERSON REID: So, you're saying by virtue of
the loaation of that particular property, it would be an undue hardship
for hinzdo comply with the existing matter of right zoning regulation?

21 MEMBER GILREATH: Right. What could he build
othervzige in there and that would be useable and viable as a
business. And perhaps there isn't.

24 CHAIRPERSON REID: I'm not -- Are you looking up

that zasing, Ms. King, matter of right?
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1 VICE CHAIRPERSON KING: Yes.

2 This is what -- what is the zoning, U-C?

3 CHAIRPERSON REID: C-3-C.

4 MR. HONG: C-3-C.

5 VICE CHAIRPERSON KING: C-3, amusement,

enterprésing including penny arcade or shooting gallery, laundry or dry

cleaner7not to exceed 5,000 square feet, gasoline station --

8 COMMISSION MEMBER CLARENS: Where are you
reading®
10 VICE CHAIRPERSON KING: As an accessory use to

a mechanical parking garage.

12 CHAIRPERSON REID: Page 7-20.
13 What was the last thing you said?
14 VICE CHAIRPERSON KING: Thisis 7-21. A gas

servicesstation, printing, lithography, or photo engraving
establishments with no limitations on it, so forth. Motorcycle sales and
-- | me@am, it just --

18 COMMISSION MEMBER CLARENS: Madam
Chairperson, | think that more pertinent that the use as a matter of
right i2the major -- is the 7-40 of the zoning regulations that
establishes the intention of a major business and employment tender
as a @3 zone.

23 And under 7-40-8, the 3-C-3 is described as a district
which 2g geared towards medium-high density development including

office,a%tail, housing, and mixed use developments. Itis in the
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readingLof 7-40 that you get the sense of what the zoning commission
intends2for a C-3 zone and C-3 zone to have.

3 And it seems to me that a very strong case, which |
have fadled to hear so far, has to be made before a C-3-C can be used
for the stended purposes that the -- that this applicant wants to do.

6 CHAIRPERSON REID: Mr. Wong, did you not have
an oppartunity to review the zoning regulations as it pertains to the
zoningB The zoning district in which the property is located, the C-3-
C, to see what matter of right uses could be permitted in that zoning,
that zaning district?

11 MR. HONG: We had a meeting some time ago with
Ms. Gliexdys Hicks of Zoning when we first went to her office to discuss
this. And at the time, the UR zoning had just expired and she had
instruated me to ask for the variance, which is why I'm here today.
And dug to the fact that the UR zoning was active for a long time and
conforming to that, most of the surrounding building, actually, all of the
surrouring building except for the U.S. Postal Service, is industrial
use, ligdt industrial use such as auto repair -- automotive service
shop. 18he saw no problem and | see no problem in building an auto
repair Zhop.

21 Auto repair shop, as you may think, is not a
wareherise where everything is closed up and some sort of industrial
activitgccurs. It's a -- it's more of a retail business where we're greet
the customer in a pleasant environment and we will have a very

pleasaxt facia where it would be more of a retail operation than it is
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heavy industrial activity.

2 And | do think that it's a type of a retail store, as -- and
we realty need one in that location because we have a shortage in
competent shops in D.C. to service D.C. residents. Many of the D.C.
residengs are going to either Maryland or northern Virginia for their
auto sesvice needs because the -- just for one thing, the emission
standard is getting higher and we don't -- many shops in D.C. do not
have pwper equipments to service them properly.

9 CHAIRPERSON REID: The ANC -- you met with --
and nate the ANC said that they were in agreement or they supported
your application?

12 MR. HONG: Yes, they were.

13 VICE CHAIRPERSON KING: We have -- Wait a
minute4 | have an --

15 MEMBER GILREATH: Madam Chair, | didn't Mr.
Clarensread what the existing provided. From describing the
surrourwing uses, to say the property owner can only put an office
buildinggin there or a residential strikes me, who would patronize --
who wiuld want to live in a building where you've got the D.C.
emiss@n inspection and all these filling stations around. 1 think it
would4ie a hardship and actually a losing business proposition.

22 CHAIRPERSON REID: 1 think that given the fact that
it was zoned UR and just recently was zoned C-3-C, I'm not really
sure if#hat rezoned to the consideration the abutting businesses of

this paicular property. And that may make an argument in that
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regard.1
2 But let's move on --
3 COMMISSION MEMBER CLARENS: Let me remind

the Board, Madam Chair, that when the Zoning Commission rezones
a distric, it rezones it for a reason. And the reason is that they're
lookingaat the overall land use map and they're looking at the
comprehensive plan. And they're trying to eliminating consistencies
and they/'re trying to make the land use plan match the --

9 And it is this Board's responsibility to carry out the
Zoningd@Commission's direction in the use of the land. And that is --
and thetfact that it has been rezoned, it's very clear that it was not the
previous element allowed under the previous zoning map that the
ZoningZommission felt are the ones that in the future should be
takingialace in this location.

15 And that the C-3-C is a highly intense use of the land
that gives the property owner a significant latitude of use and of
econontic reward for that property. And that | don't hear any case
being p3ade for either uniqueness nor hardship based on what the
zone albows. And | would like to caution the Board to take the issues
that I'a® raised into consideration before it proceeds.

21 MR. HONG: Where the property was not zoned C-3-
C, newaly zoned C-3-C. C-3-C zoning was the old zoning, back in the
"70s, I2gas told. That it was zoned for UR, urban development, for a
certairegiven amount of time which lasted until last year, 1998. And it

just siagply expired.
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1 So, without having to rezone the area, it just fell back
to the very old zoning. But due to the UR zoning that the area had, |
feel that the area had developed it not with the office buildings. | was
told -- lanay be wrong, but C-3-C zoning allows office buildings which
is highest value for the property to carry.

6 So, unless | was, as a property owner, interested in
solely value of the -- monetary value of the property, | don't think | will

have amgy problem with having an automotive service facility.

9 CHAIRPERSON REID: Mr. Wong --

10 MR. HONG: In fact, the --

11 CHAIRPERSON REID: Go ahead.

12 MR. HONG: -- neighborhood -- I've been in the area

for thetlkast 15 years, just across the street, for the last 15 years. We
rent there. And part of the reason why we are well received at the
ANC meeting was that | work closely with neighborhood in general
and hage many friends and customers who think that I've done a good
job in tite last 15 years.

18 MS. PRUITT-WILLIAMS: | just want a point of
clarificetion. The land that Mr. Hong is talking about was part of the
southwest urban renewal plan. That land was covered by the Federal
Goverament so it was unzoned. The plan sunsetted and the Zoning
Comnzgsion then rezoned it recently.

23 So, for 20 years, or 30 years, prior to that, it was
considered unzoned land under the jurisdiction of the Federal

Goverpsnent.
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1 CHAIRPERSON REID: That clears it up for us.

2 MS. PRUITT-WILLIAMS: | just wanted to let -- | just
wantedslet you know how it got that way.

4 CHAIRPERSON REID: Let me ask, so we can move
througlsthis case?

6 MR. HONG: Yes, ma'am.

7 CHAIRPERSON REID: What is the undue hardship --
you hage to demonstrate an undue hardship if in fact you were
required to comply with the existing zoning regulation? Can you
speakio that?

11 MR. HONG: [ don't quite understand undue hardship.
What ixundue hardship?

13 CHAIRPERSON REID: Mr. Clarens, could you--

14 COMMISSION MEMBER CLARENS: Well, that you
cannotglevelop the property, that there's something unique about your
propeny that doesn't allow you to develop the property according to
the zoning regulations in a way that you would benefit appropriately
from the -- economically from that property.

19 MR. HONG: Well, the only way I --

20 COMMISSION MEMBER CLARENS: What prevents
you fram developing this property for any of the uses that are allowed
under2-3-C?

23 MR. HONG: The only way | could benefit from
owning4his property without building an automotive repair shop would

be to w&it around for somebody to buy it at a higher market -- higher
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value than | have bought it for. It's a vacant lot and an office building
is just an inappropriate at this time. Maybe if the area was the
develop entirely, and become office facilities, which means other
automotive related facilities in the area is all demolished, | will not be
able toglo anything else with the property.

6 CHAIRPERSON REID: Other than keeping it as a
parkingzlot that you receive income --

8 MR. HONG: Other than parking lot.

9 CHAIRPERSON REID: Which you receive income for

this being a parking lot, right?

11 MR. HONG: Only part of it, yes.
12 CHAIRPERSON REID: Why only part?
13 MR. HONG: The lot is almost 30,000 square foot and

of it, thea U.S. Postal Service is using 18,000 square foot as their
parkingslot. Only because they don't need anything bigger -- they
don't need any more space than that to park their postal vehicles.

17 CHAIRPERSON REID: So, if you build this parking
garagegand this automotive garage, then you would have the
automudive garage on part of the land and the other part would still be
used fao the parking?

21 MR. HONG: Yes, ma'am.

22 CHAIRPERSON REID: All right. Then let's move on
to advesse impact. You talked about the aspect of the opposition,
letter a#opposition from Mr. Nathanson. Ms. King talked about that,

so -- agidressed that. Other than that, do you know of any other
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adverse impacts that would come about as a result of your receiving
the relief that you're requesting?

3 VICE CHAIRPERSON KING: In fact, the ANC has
come out strongly in support of this application. So, | doubt that there

would Ize adverse neighborhood impact.

6 CHAIRPERSON REID: None that you know of?
7 MR. HONG: None at all.

8 CHAIRPERSON REID: All right, then --

9 COMMISSION MEMBER CLARENS: We have a

letter inothe record that somebody opposes.

11 CHAIRPERSON REID: Ms. King read --
12 COMMISSION MEMBER CLARENS: | understand.
13 VICE CHAIRPERSON KING: | already dealt with

that, Ma Clarens.

15 CHAIRPERSON REID: So --

16 VICE CHAIRPERSON KING: And the applicant
responded that the EPA would not permit the type of pollution that Mr.
Nathamson is suggesting would occur.

19 COMMISSION MEMBER CLARENS: But Mr.
Nathapgon also suggests in his letter that there is ample potential
develgament on this property that the applicant can pursue without the
need a@ba variance.

23 The variance is not a matter of right. The variance is
exactlgavhat it is, a variance.

25 VICE CHAIRPERSON KING: | understand that, Mr.
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Clareng, but I must agree with Mr. Gilreath, that | don't under -- | see it
as a hazdship that the -- that a large post office and a D.C. inspection
station,3and other --

4 CHAIRPERSON REID: Industrial.

5 VICE CHAIRPERSON KING: -- industrial type
developments of that sort surround the area of Mr. Hong's property
and would make it extremely difficult for, as he has said, for him to do
anything except sit and wait, and hope that the bluebird of happiness
flies byaand changes the character of the whole neighborhood before
he could mae any justified profit out of this.

11 COMMISSION MEMBER CLARENS: Itis the
intention of the comprehensive plan precisely to change that
neighkigrhood from what it is.

14 MEMBER GILREATH: Well, that's true, but a
variantg is we look at to see where general zoning, if there is some
relief hecause of hardship of the factor. So, the intent of the plan, we
concutfully but our job is to see whether or not the zoning in some
instances creates a hardship and we can allow a variance.

19 CHAIRPERSON REID: Let us move through the
case axd then we can get to the --

21 MS. PRUITT-WILLIAMS: You must keep in mind that
Mr. Haag has to prove that he cannot develop uses that are allowed
as a naatter of right on his property.

24 VICE CHAIRPERSON KING: Thank you, Ms. Pruitt-

Williares.
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1 CHAIRPERSON REID: Thank you.
2 MS. PRUITT-WILLIAMS: And that's the key.
3 CHAIRPERSON REID: Now, let's move to

Government reports. There are none. The ANC report, Ms. King has

alreadys--
6 VICE CHAIRPERSON KING: The ANC says --
7 CHAIRPERSON REID: -- discussed that somewhat

but for the record.
9 VICE CHAIRPERSON KING: Had a meeting and

duly noted, as properly noticed public meeting on February 8th with a
quorunipresent. Following the applicant's explanation of the reasons
that haheeded a variance and expressions of support from members
of the mudience, the Commission voted 6 to O to support the
application. There are six commissioners in ANC 2D, therefore the
guorunsconsists of four commissioners. The vote was unanimous.”
Signeddoy Roger Moffett, Chairperson of ANC 2D.

17 CHAIRPERSON REID: So, they will be afforded the

weightiin which they're entitled.

19 Move now to persons, parties in support of the
application?
21 Being none present, we move now to persons, parties

in oppasition. We had discussed that there was a letter from Mr.
Nathaason in regard to the pollution aspect of it and Mr. Hong had
resporded to that accusation.

25 Now, closing remarks by the applicant.
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1 MR. HONG: If this variance was to be granted, | will
continue to serve the community as well as | have in the last 15 years,
and begome a contributing member of the neighborhood.

4 Thank you.

5 CHAIRPERSON REID: Would you like to have a
bench decision, a summary order? Which means you get a decision
today. Would you like to request that?

8 MR. HONG: Excuse me?

9 CHAIRPERSON REID: Would you like to request a

decisian today?

11 MR. HONG: Yes, ma'am.
12 CHAIRPERSON REID: All right. Board members?
13 MEMBER GILREATH: Madam Chair, | feel that

indeeda hardship is constituted if he has to own this property for how
many years to achieve this goal of one day becoming residential or
office use. So, considering the surrounding use, the D.C. inspection
statiorn,7the filling station and so forth, the circumstances are
sufficieatly unique that | think that he deserves relief and | recommend

that a 1@riance be granted.

20 VICE CHAIRPERSON KING: | second.
21 CHAIRPERSON REID: Allin favor?
22 COMMISSION MEMBER CLARENS: You have to

ask foegliscussion.
24 CHAIRPERSON REID: Oh, | am so sorry. | am so

sorry. 25
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1 COMMISSION MEMBER CLARENS: -- and this is a,
| don't lknow what to do. When others on the commission are here,
you need to discuss motion before you ask for a vote.

4 CHAIRPERSON REID: Mr. Clarens, you made that
point earlier and | thank you for it. And | apologize.

6 COMMISSION MEMBER CLARENS: | think that the
motion s in correct. | don't think the burden of proof has been met.
And that | will recommend to the Zoning Commission that they review
this cage as soon as possible review. | think the Board has erred if it
decide®to go that way.

11 VICE CHAIRPERSON KING: Call for the vote.
12 MEMBER GILREATH: We have no problem with

that. He wants the Zoning Commission to review it, fine.

14 CHAIRPERSON REID: | want to make sure that --
have yau --
16 COMMISSION MEMBER CLARENS: | think it is

absolutely, | mean, but absolutely a major error. There is nothing,
absolutely nothing, on the record nor nothing has been presented that
even a@mes close to the proof of hardship. So, that's my personal
opinior0 The Zoning Commission might disagree and might not
reverselyou but -- or rescind it back to you. But | -- I'm just expressing
my op#zion. | think that it is a major error on the part of the Board of
ZoningAdjustment.

24 MEMBER GILREATH: Madam Chair, we respect his

opiniopsand he certainly should use all the machinery and adjudicatory
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capabilities to have this reviewed. We make the best decision we feel

based an facts presented. And if we're overturned, we're overturned.

3 VICE CHAIRPERSON KING: Here, here.

4 CHAIRPERSON REID: Thank you.

5 All in favor?

6 (Whereupon, an oral vote was taken.)

7 CHAIRPERSON REID: Opposed?

8 COMMISSION MEMBER CLARENS: Aye.

9 MS. PRUITT-WILLIAMS: Staff would record the vote

as 3 tad to approve. Motion made by Mr. Gilreath, seconded by Ms.

King. Mr. Clarens in opposition.

12 CHAIRPERSON REID: Mr. Hong, you can have your
order agd --

14 MR. HONG: I'm sorry?

15 CHAIRPERSON REID: Your order, the order in

which 3®u requesting for the relief that you requested here today, you

should have it in approximately two weeks.

18 MR. HONG: Okay.
19 CHAIRPERSON REID: It has been --
20 MS. PRUITT-WILLIAMS: Madam Chair, | think we

need ta1-- that | have to check on. If Mr. Clarens is sua sponte this to
the Zaring Commission, that may stay the order. And | would not --
let me2check on this. We don't do sua spontes very frequently.

24 CHAIRPERSON REID: What is that -- Oh, you're

sayingthat you don't know what the procedure is?
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1 MS. PRUITT-WILLIAMS: I'm not very familiar. It's
only been once since I've been here in like 15 years.

3 CHAIRPERSON REID: And this is the first time I, too,
have experienced it, so | don't know what the process is. Let's just
say as 500n as possible predicated upon the response or the input
from the Zoning Commission.

7 MS. PRUITT-WILLIAMS: | want to investigate to
make s8ire that we're doing it correctly so that we don't compound the
problera.

10 CHAIRPERSON REID: And, staff will then apprise
you ad1o what the time line is. We really aren't sure right now.

12 MR. HONG: Okay.

13 CHAIRPERSON REID: But as far as the BZA is

concetred, you have been -- your application has been approved.

15 MR. HONG: Okay.

16 CHAIRPERSON REID: All right.

17 Oh, you're done. You're done.

18 MR. HONG: Thank you.

19 CHAIRPERSON REID: You're welcome.

20 Next case.

21 MR. HART: Appeal No. 16404 of the Capital Hill

Restoeation Society, pursuant to 11 DCMR 3105, from the decision of
Gladyg®Hicks, Acting Zoning Administrator, to issue Certificate of
Occupaincy Permit No. 98-0271 for a Home Occupation in a CAP/R-4

Districzmt premises 434 New Jersey Avenue, S.E. (Square 694, Lot
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811). 1
2 MS. PRUITT-WILLIAMS: Madam Chair, there have
been same problems with this case, not getting any outreach on the
applicamts or the appellant are at fault. The Zoning Administrator, Mr.

Nunley=as left. | have called him. He's not coming back.

6 CHAIRPERSON REID: What?

7 MS. PRUITT-WILLIAMS: | can only speak to what --
8 CHAIRPERSON REID: What?

9 MS. PRUITT-WILLIAMS: 1 just got off the phone. |

called1d spoke to Ms. Hicks. Ms. Hicks told me that Mr. Lorenko and
Mr. Nunley were now carrying these and those were no longer her
respongibility. As you note in the file, we sent them two memos. We
calledygesterday to confirm that somebody would be here because this
case has been postponed three times.

15 Quite frankly, I'm not confident that the Zoning
Administrator will ever get here. | am making -- | would suggest you
might tonsider going on with this in absence of them because even
when w& do our best to outreach of calling and memos, and calling
again this morning, and then they come and they still leave -- Mr.
Nunlegacsaid nothing to staff that he was not able to make it or was not
able testay. He --

22 CHAIRPERSON REID: He arrived late?

23 MS. PRUITT-WILLIAMS: | thought he was actually in
the anteroom reading the case when we were taking this one. And

that's athen | noticed that he had gone and --
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1 CHAIRPERSON REID: Well, procedurally, if in fact
there's an appeal of the Zoning Administrator's decision, we could
proceed without their appearance here today? | was not of that
impressgion. | really don't know.

5 MS. PRUITT-WILLIAMS: | mean, I'm really at a lost
as to what you could do since we've done everything -- | mean, we
don't have subpoena power so we can't subpoena the --

8 MR. NETTLER: If I could respond. I'm sure Capital
Restoration Society will respond also.

10 If you recall, Mr. Nunley testified the last time and you
had agked that the person responsible for taking in the home
occupation permit be requested to appear, which actually is not --
wasn'tlks. Hicks either.

14 So, the fact is, the appellant has the burden of proving
that thesdecision is adverse, is incorrect. If you recall, the Board did
the lagtetime we heard this matter, recognize that the burden -- the
burden7f proof -- the proof that's necessary for the burden is
restricted to what was before the Zoning Administrator at the time of
the appdication was approved, the home occupation permit, and not as
to any2subsequent facts.

21 As a consequence, there were not facts put on the
recorckas to the issue that the Capital Restoration Society raised
which 28as the -- whether this was their primary residence of the
individzal. And thereafter proceeded to deal with Mr. Nunley on the

basis aéthe form of the application.
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1 | would -- | think that, and having -- First of all, with
regard o the ability to subpoena, the District of Columbia
adminigtrative agencies do have the authority to subpoena and the
Department of Consumer Regulatory Affairs actually has issued
subpoehas in other cases for other agencies like the Board of Zoning
Adjustraent that hold hearings. There has been no subpoena issued
for anyldody from the Department to be here. It is the appellant's
burdens | do hope that the fact that the -- no one else from the
Department has appeared is not held against us as the intervenor and
the praperty owner. And that we proceed to deal with the matter and
allow as to put on our case.

12 CHAIRPERSON REID: Mr. Nettler, say that again,
pleaseL3 Who has the power to subpoena, the DRA to appear?

14 MR. NETTLER: The District of Columbia -- You can
authorige a subpoena to be issued and the Department of Consumer
Regulatory Affairs in their hearing exam -- through their administrative
procegs, does issue subpoenas for agencies or, and in fact this has
been requested and in fact there was -- not recently but within the last
10 yeas, a court of appeals decision dealing with the Board of Zoning
Adjusteent situation where this precise issue came up and the Court
said treat an applicant, appellant or an applicant, who had deprived the
opportzmity to have a government witness at a hearing could go to
Supergy Court and have a subpoena issued by the Superior Court to
have that person appear at a Board of Zoning Adjustment hearing.

25 It's the Appellant's burden here. And | understand
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your frustration not having someone here from the Zoning Administer.
| share2hat frustration. We did have Mr. Nunley here. But that should
not be held against the property owner nor should it be a basis for us
not beiag able to go forward and conclude this matter as was --

5 As pointed out, we've been here now three times.
This wieole matter is staying the issuance of a decision in another
case. As you know, we had earlier move that be dismissed on
timeliness grounds which obviously is rejected. But, this should be it.
This sheuld be the time to finalize this case. And | think we'd be
severealy prejudiced if this thing is allowed to go further given the fact
that it's1the appellant who has the burden here either of producing
witnesses or making a case.

13 CHAIRPERSON REID: Mr. Schauer.

14 MR. SCHAUER: | would have no problem with
movingsforward except that at the last hearing, the members of this
Boardiand Ms. King in particular, questioned Mr. Nunley about
whether there were additional documents submitted during the course
of theitgrocessing of the home occupation permit, a number of such
guestioms, which Mr. Nunley could not answer because though he was
familiaaowith the process, was not familiar with this case.

21 | think the Board probably still has those questions.
And if3mou do, | can't see how we can proceed without somebody from
the Zardang Administrator's office who is knowledgeabile.

24 VICE CHAIRPERSON KING: Have you done your

own iragestigation at the Zoning Commission office to find out the
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answerlto any of these questions? As Mr. Nettler has pointed out, the
burden2f proof is with you. Have you interviewed the person who
issued the home occupancy permit?

4 MR. SCHAUER: No, | have not.

5 CHAIRPERSON REID: Well, | certainly had
guestioms of the ZA's office in regards to their procedures because the
issues, writs this case, goes to how and what procedures are in place
or implemented by the ZA's office. Which to me then would determine
whethe® or not the case of the application was put forth properly. And
| don'tzlknow how we can do that without them being here to answer
that. 11

12 And what | don't understand further, Mr. Nettler, is
those 13the representative, Mr. Nunley, who was here before, could
not ansaver and they sent him back again which | don't understand
why begsause --

16 MS. PRUITT-WILLIAMS: Madam Chair --

17 CHAIRPERSON REID: -- it still does not answer the
guestioss that we would have.

19 MS. PRUITT-WILLIAMS: | will attempt to answer that
the best that | have at this point.

21 Ms. Hicks no longer deals with appeals at all. All of
that week has been turned over to Mr. Lorenko or Mr. Nunley. So,
while 23nay not have originally been his case, it's now their
responagibility to take it from here on forward. So Ms. Hicks won't

come pack to the Board at all any more. That is no longer her job
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description.

2 CHAIRPERSON REID: That wasn't what -- My issue
was, Ms. Pruitt-Williams. What it was, was it goes to no matter who
appears, we want someone to give us the correct information as to the
procedares that are adhered to at the ZA's, which should be universal.

6 MR. NETTLER: If I might respond to that.

7 If you recall, the basis for the appeal here is that the
Zoning&Administrator's office either should have known, or for some
other re@ason, determined that this was not the principal residence of
the application which we obviously disagree with.

11 Mr. Nunley explained what the procedures were.
What he couldn't answer was what information was imparted to the
personavho reviewed the application, which Ms. McCarthy is here and
be ablesto testify to because she was the one who obtained the
permitls

16 Going into what procedures there are in the abstract
does nathing to resolve the basis for the appeal by the applicant
because the applicant -- by the appellant, because the appellant's
challenge is limited to a particular issue which, as we -- as you agreed
with ugpif there was nothing before the Zoning Administrator to show
anything that contradicted to the representation made by the property
owner2hat this was their principal residence, then this wouldn't be the
appropgate forum for overturning the issuance of the home occupation
permit4

25 Because, in the normal set of circumstances, what
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happerss is, if a -- any permit is issued, whether it's a home
occupation, building permit -- not building permit. A home occupation
permit @r an occupancy permit, what normally happens is that
somebady is challenging the basis for the issuance of the permit, an
inspectdr goes out to the property to determine whether the property is
being used properly. And its a basis of that inspection that then leads
to any ¢hallenge to the permit that's been issued, either a revocation
or a challenge to a determination that it was issued -- is being used
properly.

10 That goes back to my initial problems with the way
this cale comes before you. Because, as | believe Ms. McCarthy will
testify1the only document before the Zoning Administrator is a
certificetion by the property owner, this is my principal residence.
They relied on this certification that it was their principal residence,
issuedithe home occupation permit which is provided for as a matter
of rightainder the zoning regulations, and there's nothing else.

17 And since the applicant didn't put any -- the appellant
didn't pait anything on in their case to show that there was something
else, there's no reason for this case not to simply proceed with Ms.
McCadty testifying as to what she did, what she gave them, what
happeried, and the for you to decide whether there's a sufficient basis
for yoaao determine whether the home occupation permit was issued
in errazdased on the representations made and the information
knowre4

25 VICE CHAIRPERSON KING: | can go along with

Www.nealrgross.com



108

that. 1
2 MEMBER GILREATH: Sounds reasonable to me.
3 COMMISSION MEMBER CLARENS: 1 think,

furthermore, | think that the Board can then if they have any questions,
can theh submit any questions to Mr. Lorenko for clarification and
leave tlge record open for that kind of information.

7 VICE CHAIRPERSON KING: I think in the future we
bypassavir. Lorenko and go directly to the Director of the Department
of Consumer and Regulatory Affairs with our complaints about -- and
just incmently, Madam Chair, | would suggest that we -- that a letter go
to the director of the Department saying that we're very disturbed by
the laak of cooperation that we've received, regardless of what the

outcome today.

14 CHAIRPERSON REID: Okay.
15 Mr. Schauer.
16 MR. SCHAUER: 1, as | said, | have no objection to

proceading today --

18 CHAIRPERSON REID: All right, well --
19 MR. SCHAUER: --ifit's all right with the Board.
20 CHAIRPERSON REID: | have no problems

proceeding with the case. However, again, I'm not sure | agree 100
percerrewith what Mr. Nettler said, that | still feel that there are some
procedaral questions that were unanswered. And Mr. Nunley stated
that --daemember distinctly asking him questions that he said he

could p®t answer which were important to me as far as the procedure
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is concerned. So, what he did was to more or less give us his take, or
his inteppretation, as to what he felt was supposed to have been done.
But as far as what actually happened, he could not give us that
information. And it does not look like we're going to get that, so might

as wellproceed.

6 Unless there's any objection among my colleagues, |
have ng --
8 MR. SCHAUER: The other question, Madam Chair,

was what documents were in the file of the Zoning Administrator.
Rememober, he came to us with just the application, nothing -- no other
documeants. Now, there are other documents in that file, or should be.
And thegt was one of the concerns, | think, that those other documents
should ®e brought forward. And--

14 CHAIRPERSON REID: Mr. Schauer, did we
specifitally ask for certain documents? You just refreshed my
memoryg. | know there were some discussion but | -- do you have --
your raeollection, do you remember?

18 MR. SCHAUER: Well, we know that there's more in
the fileLo I'm not sure that you asked for them specifically but there are
more things in the file. For example --

21 VICE CHAIRPERSON KING: You've seen the file,

have yxau, Mr. Schauer?

23 MR. SCHAUER: Pardon me?
24 VICE CHAIRPERSON KING: You've seen the file,
have ysu?
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1 MR. SCHAUER: No, I've seen documents that were
filed, for example, let me give you an example. On December the
16th ofd997, the Zoning Administrator denied an application for a
home otcupation permit because it exceeded the number of persons,
the employed persons, who are allowed as a matter of right. It called
for three and it was rejected.

7 Now, Mr. Nunley did not have that with him. He had
only the application itself, an application which, as a matter of a fact,
calls foeone employee.

10 Now --
11 VICE CHAIRPERSON KING: Would you like to

guestion Ms. McCarthy about what she put in the files?

13 MR. SCHAUER: 1 think that would be very
interestng.

15 VICE CHAIRPERSON KING: Since she's the person
who did that?

17 MR. SCHAUER: Yes.

18 VICE CHAIRPERSON KING: Would that be helpful

for youncase?

20 MR. SCHAUER: That would be very helpful.

21 VICE CHAIRPERSON KING: Do you want to call her
now? 22

23 MR. SCHAUER: That's not for me to call.

24 MR. NETTLER: His case is over with. This is --

25 VICE CHAIRPERSON KING: Oh, his case is over.
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1 MR. NETTLER: His case was over by the time --
2 VICE CHAIRPERSON KING: Oh, | see. I'm sorry. |
didn't realize that.
4 But you're going to call Ms. McCarthy?
5 MR. NETTLER: | am going to call. He can certainly

cross eamine her.

7 VICE CHAIRPERSON KING: Let's get on with it
somehaw.
9 MR. NETTLER: That's my desire as well.
10 MR. HART: Case of Appeal 16404 of the Capitol Hill

Restoration Society, pursuant to 11 DCMR 3105, from the decision of
GladysHicks, Acting Zoning Administrator, to issue Certificate of
Occupeancy Permit No. 98-0271 for a Home Occupation in a CAP/R-4
Districtat premises 434 New Jersey Avenue, S.E. (Square 694, Lot
811) | m=ll.

16 Do you swear or affirm that the testimony you're about

to givelts the truth?

18 MS. McCARTHY: 1 do.

19 MR. NETTLER: Let me make a brief opening
statenzent.

21 This is not the Zoning Administrator's file that Ms.

McCaethy has brought up here.
23 | think there's a misunderstanding by Mr. Schauer
about 2he process and which Ms. McCarthy will hopefully elucidate.

The dasument that he's referring to was the document that led to the
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specialiexception case that you heard earlier last year. When that
was denied, the owner of the property sought, as Ms. McCarthy will
testify, an application that would simply cover one property to use
while, fer one person, to use while he was pursuing the special
exceptivon before you.

6 A file on a Certificate of Occupancy, or a Home
Occupation permit, is not an extensive file. It is in fact a very small file
unless gou either have certain other requirements that are required to
be -- that require certain other documents to be submitted, and there
are certain types of cases under the zoning regulations that require
you toido that such as with cases involving carry outs, restaurants.
Therezre certain certifications that you have to do. Such as with
boardirgy houses or similar types of functions. Such as with
commuaity based residential facilities.

15 Home occupation application and permit requires one
document and only one document to be filed. If there's going to be an
issue for that Zoning Administrator or the staff to address, it would
normally come before the permit is issued by somebody else asking
them tmconsider something other than the document that's submitted
by the2applicant, the property owner.

21 So, this supposition that there is more to some file
here i2based merely on that, a supposition. There is nothing more to
this case other than the application that was filed and the decision of
the Zaming Administrator based on whether that application was

sufficieat to issue a home occupation permit.
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1 The issue as to whether there's some processes that
were uranswerable by the Zoning Administrator and Mr. Nunley have
nothingsto do with the appeal issue that is raised here. And the appeal
issue istsuccinctly phrased by the Capitol Restoration Society as one
issue. Fhat is that the Zoning Administrator should have known that,
at the tene the home occupation permit was issued, that this individual
was not going to occupy the premises as the person's principal
residenge. And issue that we, of course, disagree with.

9 But that substance of whether it is the principal
residenee or isn't the principal residence obviously is an issue that
we're mever going to get into in this proceeding because, as Mr.
Nunley2estified to, the document that was submitted contains a
certificgtion that it is and there is nothing else in this file, as Ms.
McCauthy can testify to since she's the one who submitted the
document, that would suggest otherwise.

16 As | said, if Capitol Restoration Society has an issue
with haw this property is being used, there is a forum in which to
pursuaghat. Thisisn'tit. And having said, that, I'd like to call Ms.
McCauty as our first withess. And she is not here as an expert
witnes® She's here as a fact witness regarding the issuance of this
home ziccupation permit.

22 If the Board is ready.

23 VICE CHAIRPERSON KING: Do you want to hear
from Mg. McCarthy?

25 MEMBER GILREATH: Yes, that's --
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1 CHAIRPERSON REID: Pardon us, please.

2 MR. NETTLER: Excuse me? | didn't hear what you
said. 3

4 CHAIRPERSON REID: No, | said pardon us, please.

| spokesoff the record for a second there.
6 MR. NETTLER: Ms. McCarthy, could you please give
your name and address?
8 MS. McCARTHY: For the record, my name is Ellen
McCarthy. | live at 3905 Morrison Street, N.W., Washington, D.C.
10 MR. NETTLER: And where do you work?
11 MS. McCARTHY: | work at Robins, Kaplan, Miller, &
Ciresi®t 1801 K Street, N.W.
13 MR. NETTLER: And did there come a time earlier
last yer when you were asked by a client of that firm to obtain a
home t&cupation permit for the premises at 434 New Jersey Avenue,

S.E. fasone employee?

17 MS. McCARTHY: Yes.

18 MR. NETTLER: And do you recall when that was?
19 Excuse me a minute. I'm sorry.

20 Excuse me.

21 Did there come a time when you sought the approval

of a hame occupation permit for these premises?

23 MS. McCARTHY: Yes.
24 MR. NETTLER: And, do you recall when that was?
25 MS. McCARTHY: Let me just check the date. It was,
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| believe, in January of 1998.

2 MR. NETTLER: And what did you file in order to
obtain @ home occupation permit for the premises?

4 MS. McCARTHY: | filed a application for a home
occupation permit that | obtained from the Office of the Zoning
Administrator.

7 MR. NETTLER: That's already been submitted as an
exhibit,d believe, and I think it's in your files.

9 Did you submit anything other than that document to
the District of Columbia Department of Consumer and Regulatory
AffairsL

12 MS. McCARTHY: Not that | clearly recall. There may
have heen a Certificate of Good Standing.

14 MR. NETTLER: Certificate of Good Standing, right.
And, wias that document signed by the present owner of the property?

16 MS. McCARTHY: Yes.

17 MR. NETTLER: And did you explain to him the -- Did
you hage an opportunity to discuss the document with that individual?

19 MS. McCARTHY: Yes, by telephone. And | had sent
him --2be application, as you receive it from the Zoning
Admirggtrator's office, has a brief explanation along with it of the
condit@ns under which it can be granted. It Xeroxes that copy of the
zonin@3- | mean, that section of the zoning regulation. So, it's a
package of the application form and the zoning regulations. And |

sent thzat to Mr. Fields and discussed with his staff the answers to the
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guestions about number of employees, and number of visits of
delivery people, and all of that that are asked -- that are requested in
the appdication.

4 MR. NETTLER: And did Mr. Fields certify to you this

was the principal -- his principal residence for purpose of this

applicaéon?
7 MS. McCARTHY: Right.
8 MR. NETTLER: And who did you submit this

application to?

10 MS. McCARTHY: | submitted it to the Zoning
Adminigtrator's office. | was there at two different periods of time
duringithat day, | think, because | had to get answers to some
guestioms. And at one point, Ms. Dauphne was at the desk and at
anothaspoint Mr. Juan Doralesa who's a zoning inspector.

15 MR. NETTLER: Did they ask you for anything other
than this document and the Certificate of Good Standing?

17 MS. McCARTHY: No.

18 MR. NETTLER: And did they ask you any questions
about amy of the information that was filled out in the document?

20 MS. McCARTHY: After | turned the document in, they
reviewad the document to make sure that | had filled it out
satisfaxorily. But they didn't -- they didn't have any problems with
what I23ad filled out so they accepted it at that point.

24 MR. NETTLER: Did you tell them at the time that Mr.

Fieldsawas the contract purchaser for the property?
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1 MS. McCARTHY: Yes, | believe | explained that to
them. Pbsaid this is a little difficult to figure out because it lists owner's
name ahd the owner of the property is actually Gerald Cassidy, but
the pergon who's applying for this is the contract purchaser. And so,
they -- the way that it was filled out, they said was fine.

6 MR. NETTLER: And did you thereafter receive a
home occupation permit for the premises?

8 MS. McCARTHY: Yes, we received a home
occupation permit for the premises that was dated February 5th.

10 MR. NETTLER: Was there any requests for
additianal information from you between the time that you submitted
this application and the time that the permit was issued?

13 MS. McCARTHY: No.

14 MR. NETTLER: Where there any other conversations
with this Zoning Administrator's staff regarding the application, either

concetsing anything that was certified or any other issue?

17 MS. McCARTHY: No.

18 MR. NETTLER: | have no other questions.

19 CHAIRPERSON REID: 1do.

20 Ms. McCarthy, reiterate for me what the response

was when you asked about -- when the issue came up as to who the
owner2af the property was on the application. Question 5 of the
applicaion says, if the applicant is other than the owner of the
premigas in Question 3 above, does the owner of the property agree

with itgause in the proposed business. So, | checked yes and | wrote
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the owner's name. And then | explained to the person at the counter,
we will be -- Mr. Fields will be the owner/occupant of this when this
contract is completed. But right now he's not the -- he's not the owner
occupast. Should | have him down as the owner? And they said no,
becausg he's not currently the owner. So, you should have -- you

should éill that out with Mr. Cassidy being the owner of the property.

7 And actually --
8 CHAIRPERSON REID: Who, a clerk who asked?
9 MS. McCARTHY: It seemed appropriate because we

were algo applying, in terms of the variance, we were applying on
behalfiaf the -- with the -- the special exception we were seeking by
Mr. Cagsidy on behalf of Mr. Fields. So --

13 CHAIRPERSON REID: So, you put on the
application Mr. Cassidy as the owner?

15 MS. McCARTHY: Right. He was then the owner of
the praperty. But I indicated that the application, in Question 1 where

it saysiapplicant's name, the applicant's name was Jack Milton Fields.

18 VICE CHAIRPERSON KING: Was what?
19 MS. McCARTHY: Jack Milton Fields.
20 CHAIRPERSON REID: All right. I'm sorry, | don't

have ipifront of me the application. Could you --

22 Can | see that, please?

23 MS. McCARTHY: Sure.

24 You'll see on the application that it --

25 MR. NETTLER: Just wait until a question is asked.
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1 COMMISSION MEMBER CLARENS: Is this in the
file? 2

3 MR. NETTLER: It should be. It was --

4 COMMISSION MEMBER CLARENS: Well, if it is in

the file sthe file is right, actually, here.

6 CHAIRPERSON REID: Mr. Clarens, the reason why
I'm askihg is because it's not in the file.

8 COMMISSION MEMBER CLARENS: Well, then, it
needs ® be also given to the parties.

10 CHAIRPERSON REID: All right. It is not in this file.
This fitet that | have here is the appeal file. And this is what we were
discussing with staff and they were assigned to come up with a copy
of it. TRhat the original file is the file that had it and that file is not
beforetme. This is why | was asking Mr. Nettler.

15 MR. NETTLER: Actually, this was but when Mr.
Nunleydestified the last time, it was accepted as an exhibit in this.

17 CHAIRPERSON REID: But the point I'm making is
that wag not given to us in our -- given to me in the master file today.
That'smhy | don't have it. But, please give it to the staff member.

20 MEMBER GILREATH: That's not to say you didn't

submirit. It just didn't make its way through.

22 CHAIRPERSON REID: Yes.
23 MEMBER GILREATH: Or whoever submitted it.
24 CHAIRPERSON REID: This is why the staff

disapmsared, because there's apparently some -- some problem as to
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why it vias not -- didn't make itself back up here, make its way back up
here tows.

3 MR. SCHAUER: Madam Chair, | would like to see
this do@ument.
5 CHAIRPERSON REID: Oh, sure. Please make a
copy fos Mr. Schauer as well.
7 MR. SCHAUER: Because | want to make sure it's the
same dbcument --
9 CHAIRPERSON REID: The same document.
10 MR. SCHAUER: -- that was introduced or was

referred to when Mr. Nunley was here.

12 (Whereupon, a brief pause while the document was
retrievegl.)
14 CHAIRPERSON REID: If | remember correctly, one

of the tfuestions that was asked, and | don't remember, was in regard
to the #A, the circling of -- and there was some confusion here in
regardito the form and the way that it's formatted. That it was
depictegl as an owner occupied single family dwelling but it really was
not octaipied by the owner. So, and | think that it was suggested that
the -- @& a little misleading because the applicant was to circle one,
either 2he owner/tenant, or the other. And it wasn't the owner or the
tenant2zhen he would have to fall into the category of other. Would
that nasbe correct?

24 MS. McCARTHY: Right.

25 CHAIRPERSON REID: And what was the response
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to that as to why that was not done?

2 MS. McCARTHY: Just the confusing format of the
applicaion. | saw Question 4. | just skimmed down to my choices, A,
B, C, D4 and circled A because | knew that when Mr. Fields was going
to occupy this for his home occupation permit, he would be the
owner/@ccupant. So, | thought that was the most reasonable choice
and asked the clerk about 4.

8 I'm sorry?

9 VICE CHAIRPERSON KING: | said, none of the
other ehoices apply in this case.

11 MS. McCARTHY: Right. Right.

12 VICE CHAIRPERSON KING: | mean, there's no
other fid in the blank or anything.

14 MS. McCARTHY: Right. And I -- to tell you the truth,
| really,sbecause of the way it's formatted, | just skimmed down to the
choicessand didn't really notice the A, B, or C at that point in time. |
wouldtrave circled C but as Ms. King just said, there wasn't -- it wasn't
like if yeu say C, then go to section such and such. So, there was no

way tagatch it --

20 CHAIRPERSON REID: But why would you circle --
21 VICE CHAIRPERSON KING: Oh, | see.

22 CHAIRPERSON REID: Why would you circle C?
23 VICE CHAIRPERSON KING: Because it says

applicant is circle 1. Owner, tenant, other. Premises indicated in

guestiom 3, circle one below. It's very confusing.
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1 CHAIRPERSON REID: Yes, but | was asking the
guestion, why would you -- it's n to a condominium or cooperative?

3 VICE CHAIRPERSON KING: No, no. She's talking
about @ up in where you have A, B, C. Not down where you have A,
B, C, D5

6 CHAIRPERSON REID: Oh, okay. Butthen, | see -- |
see now. Then after you -- If you circle C, then, if I'm interpreting this
correctly, then when it says circle one below, there's not really a

categowy, is it, that would --

10 VICE CHAIRPERSON KING: There is no other.

11 MS. McCARTHY: Not one that would say --

12 CHAIRPERSON REID: -- relate to what other is.

13 MS. McCARTHY: -- other is purchaser or --

14 CHAIRPERSON REID: It should be like a blank line.
15 VICE CHAIRPERSON KING: Right.

16 CHAIRPERSON REID: E, a blank line, I guess, for

other. 1fremember that.

18 The question that was raised with the ZA's office was
would® home occupancy permit have been given to someone other
than thke person who's actually occupying the premises?

21 VICE CHAIRPERSON KING: But then, 5 says,
applicaat is other than the owner of the premises in Question 3 above,
does the owner of the property agree with its use in the proposed
businemss. | mean, you know. It's a very -- There appears to be

nothinggin the file in this application which we have seen before.
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1 CHAIRPERSON REID: | have no further questions.
2 VICE CHAIRPERSON KING: That would raise the
qguestion --
4 CHAIRPERSON REID: Mr. Gilreath.
5 MEMBER GILREATH: | don't have any questions.
6 CHAIRPERSON REID: Ms. King, do you have any
guestions?
8 VICE CHAIRPERSON KING: | don't think so, no. |
don't. 9
10 MR. NETTLER: Can I just follow up from a question

that yan asked?
12 CHAIRPERSON REID: Uh huh.
13 MR. NETTLER: You told, did you not, the person

who was receiving this application that he was the contract purchaser

for thelproperty?
16 MS. McCARTHY: Right.
17 MR. NETTLER: The -- do you read the -- I'm not

going 18 ask you that. The -- is it unusual for you, in the years that
you'velbeen dealing with the Department of Consumer Regulatory
Affairdo seek to obtain either permits or approvals for individuals
who aea seeking to purchase or occupy premises in order to enable
them teedetermine whether they're going to be able to use the
premigas when they occupy them?

24 MS. McCARTHY: Right. That's quite common. That

some@de who's got an option on a property or is a contract purchaser,
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wants to know if they will be able to use the property in the fashion
that theyy want to purchase it for.

3 MR. NETTLER: And was that the purpose that you
were sdeking this?

5 MS. McCARTHY: Right.

6 CHAIRPERSON REID: And there's no category
depicted here for contract holder.

8 MS. McCARTHY: Right.

9 MR. NETTLER: And this is explained -- this was

explained to the city when you sought this?

11 MS. McCARTHY: Right.
12 CHAIRPERSON REID: I'm sorry? What?
13 MR. NETTLER: And this was explained to the

Department of Consumer Regulatory Affairs when you sought this,
isn't thegt correct?

16 CHAIRPERSON REID: And you're saying that they,
then, totd you to just circle owner.

18 MS. McCARTHY: Right. They -- | said -- | explained
the situation. | said, is this filled out correctly given that that's the

situatiam and they said yes.

21 CHAIRPERSON REID: All right. We have no other
guestions.

23 MR. NETTLER: | have no other questions.

24 CHAIRPERSON REID: Thank you.

25 Mr. Schauer, cross examine.
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1 MR. SCHAUER: How do | address them since we

don't seem to have a microphone here?

3 CHAIRPERSON REID: Speak loudly.

4 MR. SCHAUER: Speak loudly.

5 VICE CHAIRPERSON KING: Pull up a chair and
speak leud.

7 MR. NETTLER: You can sit with us if you want.

8 MR. SCHAUER: Ms. McCarthy, you said you went to

the Zordang Administrator's office, the zoning office, and got a copy of
the forrn?

11 MS. McCARTHY: | did. | can't remember whether it
was --i@hether | got one each time or whether | just got a copy of the
form before | applied the first time.

14 MR. SCHAUER: And this would have been in
Januartg that you went to the zoning office?

16 MS. McCARTHY: No, as Mr. Nettler said, the first
time | applied was in November.

18 VICE CHAIRPERSON KING: Of'97?

19 MS. McCARTHY: Of '97, or right around there, for the
three employees.

21 MR. SCHAUER: All right. And then in January you
applieg2for -- In January, with the Zoning Administrator having rejected
the appdication, you then applied for one?

24 MS. McCARTHY: Right.

25 MR. SCHAUER: You didn't cut a new application?
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1 MS. McCARTHY: | used sections of the application |
had used before that wasn't changing and just used a new page, |
think, far number 17 which is the only thing that had changed from the
first application to the second.
5 MR. SCHAUER: So, the Zoning Administrator's office

actuallyssaw this twice, is that right?

7 MS. McCARTHY: Yes.

8 MR. SCHAUER: These answers that we've been
discussing?

10 MS. McCARTHY: Right.

11 MR. SCHAUER: These -- the staff saw that the

appellant was not owner, tenant, or other, and nothing was checked
there. 1Ble also saw that the owner was listed as a Mr. Cassidy?

14 MS. McCARTHY: | believe so. | think that that same
page was used. Right.

16 MR. SCHAUER: So, we're to understand that they
missed7his twice?

18 VICE CHAIRPERSON KING: Missed what?

19 MR. SCHAUER: The fact that item 4 was not
checked as the owner, tenant, or other. They missed that twice?

21 MR. NETTLER: | object to the way the characterized
of misged as if something was --

23 MR. SCHAUER: Well, there's a blank here. And that
blank ®timportant.

25 CHAIRPERSON REID: Mr. Schauer, are you saying -
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- rephrase your question, please.
2 MR. SCHAUER: Well, the application was first filed in
November. And then another application was filed in January.
4 MS. McCARTHY: Right. These are approximate
times bgcause | don't -- there's no date on the application.
6 MR. SCHAUER: And the first page of the form looked

exactlythe same each time?

8 MS. McCARTHY: Right.
9 MR. NETTLER: Do you know?
10 MS. McCARTHY: Yes, | mean, as far as | know. |

have the one before me here that is the one that is the subject of this
appeal2

13 MR. SCHAUER: And the only difference between
them would have been a page 2 that was inserted which in answer to

Questian 17 would say, one employee instead of three?

16 MS. McCARTHY: | believe so.

17 MR. SCHAUER: Or was the three whited out and one
put in28

19 MS. McCARTHY: | can't tell you for sure.

20 MR. SCHAUER: It looks like the same handwriting
througtiout the --

22 MS. McCARTHY: Well, | definitely filled both of them
out. 23

24 MR. SCHAUER: That's yours.

25 So then, we really have two applications here, do we
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not? There's one for three which was denied and is now subject to --
or, was2subject to a special exception application. And then a second
which is just for one employee.

4 Now, | don't quite understand why you applied for one
employge when that wasn't going to suit Mr. Fields' purpose at all.
Why apply for one? | mean, you applied for three. Had been rejected.
You were --

8 VICE CHAIRPERSON KING: Does this have
anything to do with the judgment of the action of the zoning office, Mr.
Schausr? | mean, what you're questioning is the judgment of the

zoning office in having granted this application.

12 MR. SCHAUER: Because it is my contention, Ms.
King -13

14 VICE CHAIRPERSON KING: But Ms. McCarthy--

15 CHAIRPERSON REID: Let him answer --

16 VICE CHAIRPERSON KING: -- can only answer

factually as to what she filed.

18 CHAIRPERSON REID: Ms. King, let him answer.

19 MR. SCHAUER: Yes, it's my contention, Ms. King,
that th2e application for one was submitted, even though it didn't meet
Mr. Fields' needs, in order to immunize the rest of the proceeding on
the spezial exception for three. Because they --

23 VICE CHAIRPERSON KING: Well, | mean, since
we're all speculating like mad, | mean, clearly, Congressman Fields

wantedsto start his business with one person and expand it as soon as
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he wasiable.
2 MR. SCHAUER: With that situation --
3 MR. NETTLER: Obijection.
4 CHAIRPERSON REID: Mr. Nettler testified to that

earlier that was in fact the case.

6 Yes, you said it, right?

7 MR. NETTLER: When we were discussing the
motion 8o dismiss because the fact that they were aware that he had
filed forethe one back in April.

10 CHAIRPERSON REID: Yes, that was already a
matteriof record, Mr. Schauer.

12 Continue with your questioning.

13 MR. SCHAUER: | would like to -- and I'm not sure if |
can askthis of Ms. McCarthy and Mr. Nettler is here and he was
guestioning her at the time. It's a transcript from the last hearing. And
the qusstion was, "What kind of" --

17 MR. NETTLER: Objection. | thought the Board
agreedavith me that we were not to get into anything post-issuance of
this hame occupation permit which is subject to this appeal, such as a
transceipt from the hearing that occurred in July.

21 MR. SCHAUER: This is a transcript from the hearing

in December on this case. In other words, the first session --

23 VICE CHAIRPERSON KING: On the --
24 CHAIRPERSON REID: Overruled.
25 He can ask her that.
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1 BY MR. SCHAUER:
2Q Mr. Reed, should he have put the test that's
addressed for his --
4 MR. NETTLER: Wait. Objection. Is he tendering a
guestion to somebody, a witness?
6 CHAIRPERSON REID: 1 think he's -- are you posing

a question -- Posing this in the form of a question?

8 MR. SCHAUER: Yes.

9 MR. NETTLER: To Ms. McCarthy?

10 MR. SCHAUER: And I'm just quoting from the
transctipt.

12 MR. NETTLER: Well --

13 CHAIRPERSON REID: Mr. Nettler, | think that in

order tatask the question, he wants to get a little information, which is
okay. 15

16 MR. NETTLER: But he had said this was not a
guestion for Ms. McCarthy so | don't know who this is --

18 CHAIRPERSON REID: Who is it to?

19 MR. SCHAUER: It's because you were under oath,
not MgoMcCarthy.

21 CHAIRPERSON REID: But who is the question

directed to, Mr. Schauer?

23 MR. SCHAUER: Pardon me?
24 CHAIRPERSON REID: Who is the question directed
to? 25
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1 MR. SCHAUER: It would have to be to Mr. Nettler
because Ms. McCarthy was not testifying.
3 MR. NETTLER: Objection. He can't ask me a

guestiom. I'm not testifying here as a witness. I'm a counsel for the

intervesor.

6 CHAIRPERSON REID: Right. Right. Yes.
Sustaired.

8 You'd have to direct it to Ms. McCarthy and hope that

she wosld know the answer. He's not testifying.
10 MR. SCHAUER: Is it the position of your firm that Mr.

Fieldsmvas a resident of the house at the time that this application was

made?2
13 VICE CHAIRPERSON KING: Resident of the house?
14 MR. SCHAUER: 434 New Jersey Avenue.
15 MR. NETTLER: Objection. It's been answered. It's

been asked and answered before.

17 CHAIRPERSON REID: Overruled. I'd like her to
respond to that question.

19 VICE CHAIRPERSON KING: What?

20 MR. SCHAUER: The reason | ask it is because |

have teiread from this transcript in order to be able for you --

22 CHAIRPERSON REID: Is it very much?

23 MR. SCHAUER: No. It's not very much.

24 CHAIRPERSON REID: All right.

25 MR. SCHAUER: Mr. Reed -- Ms. Reed: "Should we
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have put the" -- "Should he have put the Texas address?" Mr. Nettler:
"l woula object.” Mr. Parsons, "l don't know where he lives." Ms.
Reed" 3But that's not where he was living at the time, Mr. Nettler. 1
would a@bject to the characterization without you knowing whether he
was liviag there at that time."

6 Now, that seems to raise the issue that Mr. Fields was
in fact a resident there, a tenant, in that property prior to close of the
transacgion.

9 MR. NETTLER: Objection. He's taking a discussion
between the member of the Board and myself regarding an issue as a
basis far trying to challenge the Zoning Administrator's decision in
Februagy to issue a -- this home occupation permit. It has nothing
whatsagver to do with the Zoning Administrator. It doesn't go to
whethes the Zoning Administrator knew or didn't know whatever he
supposedly is trying to prove.

16 What relevance does this have what the Zoning

Adminigtrator did?

18 CHAIRPERSON REID: Wait a minute, Mr. Nettler.

19 MR. NETTLER: Sorry.

20 CHAIRPERSON REID: Before | respond to that.

21 Mr. Nettler -- | mean, Mr. Schauer, where's your
guestion?

23 MR. SCHAUER: Why this is important is because if
Mr. -- 24

25 CHAIRPERSON REID: No, but what is the question

Www.nealrgross.com



133
to the -1

2 MR. SCHAUER: The question was, during the period
from Navember until the closing on July 1st, was Mr. Fields a tenant in
that property?

5 MR. NETTLER: Same objection as to whether this is
somethéng -- if this is eliciting a fact, it has to elicit a fact that
something that the Zoning Administrator was considering or not.

8 VICE CHAIRPERSON KING: That's right.

9 CHAIRPERSON REID: | don't know if I agree with
that baoause this goes to the basis as to why the home occupancy
permitiwas issued. And that was predicated the residence aspect. It
was ajrart of it. So, | would overrule that objection and let that
guestion be answered.

14 MR. NETTLER: The question?

15 MS. McCARTHY: Oh, I'm sorry. You're asking me
whethes he lived there?

17 MR. SCHAUER: Between November and July 1st
when tige closing was held on 434 New Jersey Avenue, was Mr. Fields

a tenatd in that property?

20 MS. McCARTHY: | don't know.

21 MR. SCHAUER: Not to your knowledge.

22 MR. NETTLER: She didn't say that. Don't--

23 MS. McCARTHY: | don't know. He was my client but

| didn'e#isit him at home. So, | don't know.

25 MR. SCHAUER: But your not -- | gather that you're
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not going to present any facts that --

2 MR. NETTLER: Obijection.

3 VICE CHAIRPERSON KING: Mr. Schauer, in filling
out thisdapplication, there is no home number listed for Jack Milton
Fields at 434 New Jersey Avenue. There is a work number but no
home riumber. | mean, presumably he wasn't therefore living there.

7 But, | mean, all the -- | mean, we have the document
that wag before the Zoning Administration and | don't -- you need to
impeach the actions of the Zoning Administrator and not of Ms.
McCauritny.

11 MR. SCHAUER: I'm not impeaching Ms. McCarthy.
I'm just2rying to determine what the situation was in regard to that
propery.

14 CHAIRPERSON REID: 1 think that the essence of
this pamicular case is predicated upon the issuance of the home
occupamcy permit. And from Ms. McCarthy's testimony, it was based
upon just submission of this application. That's it. So, the Zoning
Administrator relied on this document to determine whether or not that
home tcupancy permit would be in fact granted.

20 And that, then, goes to the gist of Mr. Schauer's
guestien as to the information that was proffered here and whether or

not it \@as correct or whether or not it was interpreted correctly.

23 Continue.
24 MR. SCHAUER: | have no further questions.
25 MEMBER GILREATH: Madam Chair, wasn't the
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ZoningAAdministrator, if they had any question of the validity of this
data, treey would have questioned the one who submitted it, right?

3 CHAIRPERSON REID: Uh huh.

4 MEMBER GILREATH: It's their decision to determine
whethes this is adequate or not. The information is adequate,
contradictory, you have to provide me with -- So, it's the Zoning
Adminigtrator, it seems to me, who could answer this.

8 CHAIRPERSON REID: Well, actually, yes, when we
had thesaZoning Administrator's representative here, he didn't really --
he could not tell us how, the basis, for the ruling of the Zoning
Adminigtrator. Because of the procedural aspect of it, there was not a
clearlyielefined set of rules or regulations that determined the validity
of what3was presented in the application for which the home
occupacy permit was granted.

15 MEMBER GILREATH: It seems to me the only way
we canegive any weight to this is, if this is substantiated that this
information was false or misleading. And I'm not hearing anything to
that effect.

19 CHAIRPERSON REID: No. That's what we have to
get cleear on. | can see where there is some confusion in the way that
the application was filled out. It gives the address at 434 New Jersey
Avenue, S.E., but that's not my understanding, or you don't know --
no, yoesdcouldn't have been because he was a contract holder.

24 MEMBER GILREATH: That is the address of the

propedy.
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1 CHAIRPERSON REID: No, no. The address of the
applicanat at the time. The applicant being Mr. Fields. And then his
address. The form asks for his address and that was the question as
to whetter or not this was his address at the time of the application.
And dicbyou say you did not know?

6 MS. McCARTHY: No, that's why | talked to the
personat the zoning counter because | said, he's the contractor
purchaser but when he gets the home occupation permit, it's for this
address. And | don't see any other place on the form to say what
would1ee the address if it's not this -- if there's no place else.
Becausk, as you said, there's no provision there for applying as a
contratz purchaser.

13 CHAIRPERSON REID: What you said was you didn't
know ifse was -- the time period that he had occupied the property
beforeitbe actually --

16 VICE CHAIRPERSON KING: What she said, she

didn't know whether he was renting there at the time of the

applicagon.
19 CHAIRPERSON REID: No she didn't.
20 MR. NETTLER: The question that Mr. Schauer asked

was frem the time when the application was submitted until July 1st

when be bought the premises, closed on the premises --

23 CHAIRPERSON REID: Right. That's what she didn't
know.24
25 MR. NETTLER: Did you know whether he was living
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there ot not?

2 CHAIRPERSON REID: Yes. Butthe question | --
3 MR. NETTLER: She said no. Sh did not.
4 CHAIRPERSON REID: -- have is, at the time the

application was filed, Ms. McCarthy, when you put the applicant's
name & Jack Fields and the Social Security number, the address, I'm
assuming they were asking for what's his current address at the time
the appdication was filed. And | want to know what was his address at
that time? Is this correct? And you're saying -- then you're saying in
response to that, that because of the confusion, which | don't see
wherelt why it's confusing because it just says the address. And the
assumyation is that the current address of the applicant. Why did you
not putihat address rather than the subject property address?

14 MR. NETTLER: If I might ask her a question, then.

15 Were you asked what the address was for the

purpoges of issuing the permit? What was the address going to be for

the petmit?
18 MS. McCARTHY: Right.
19 MR. NETTLER: Was there anywhere else on this

docun2ent to put the address for where the permit was supposed to
cover pther than that, number 3?

22 MS. McCARTHY: Right.

23 MR. NETTLER: And you were -- you explained to the
Zoning4Administrator's office that he was a contract purchaser but this

was thes address for where the permit was going to be issued?
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1 MS. McCARTHY: Right.
2 MR. NETTLER: And they didn't question you about
that. Aad that's where they issued the permit for, is that correct?
4 MS. McCARTHY: Right.
5 CHAIRPERSON REID: That's not my question. My
guestiom was, did you know the current address of Mr. Fields at the

time the application was filed?

8 MS. McCARTHY: | didn't know his residential
address.
10 CHAIRPERSON REID: But was it 434 New Jersey
Avenus?
12 MR. NETTLER: She doesn't know.
13 MS. McCARTHY: | didn't know whether or not he was

living there. | knew that he had not yet purchased it because he was
askingLeis to determine if he could conduct his business there by filing
a homssoccupation permit to determine whether or not he could live
there amd carry out his business. And therefore, that he could go
aheadiand purchase the property.

19 CHAIRPERSON REID: All right.

20 MR. NETTLER: If I might just make some concluding
remarks. | don't have any other witnesses.

22 CHAIRPERSON REID: No, no, Mr. Schauer.

23 MR. NETTLER: | mean concluding remarks for my
case. e can make for his. Sorry.

25 As | stated, the issue that's been framed for you by
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this appeal is whether this -- and the challenge that went to the basis
for the Zoning Administrator issuing this home occupation permit is
that this is not the principal residence of the applicant. That this --
That in4aising this permit, it will not be used for a premises which would
be the principal residence of the applicant.

6 The Zoning Administrator hasn't testified that that's --
that they had any information to believe. The certification says it was
the prirgipal residence. There's simply a dearth of any evidence in
which te say that the Zoning Administrator erred in accepting the
certification by Mr. Fields that he was using this for his principal
residence. There's none.

12 | know we've gone into a number of issues which |
think are legitimate issues to get into in terms of how these things get
structured. But they're not the basis upon which this appeal was filed.
And yaa heard the basis. The basis was the fact that somebody, even
if the person lived there and was not, | recall the precise words of Mr.
Schauger, if the person was not an active member of the community,
this caddn't be his principal residence.

19 And that's -- there's simply nothing in the law to
suppoebthat. There's certainly nothing in the zoning regulations.
There'slnothing in the Corporation Counsel's memorandum to support
that. And all that the Zoning Administrator had before them was a
certificagtion, this is my principal residence when you issue me the--
and | &4l be using this for my principal residence when you issue me

the hozBe occupation permit.
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1 There's no basis for this appeal to be -- for the appeal
to be aecepted by this Board.

3 Thank you.

4 COMMISSION MEMBER CLARENS: Well, I've heard
the second half of the case and I'd be willing to read -- I've already
requested the first part of the case so that | can participate.

7 CHAIRPERSON REID: Did you have any questions
at this ttme? Or any comments?

9 COMMISSION MEMBER CLARENS: No, I think it's
fairly clear to me but | would like to read the first part. 1'd like to hear
Mr. Schiauer's opinion.

12 CHAIRPERSON REID: We would -- Actually, Mr.
Clarenss | think the appellant was supposed to come first, but that's
okay. e just kind of reversed things.

15 There is no Government report. There's no

government official in this case. So, proceed.

17 MR. SCHAUER: The floor is all mine, is that correct?
18 CHAIRPERSON REID: Yes.
19 MR. SCHAUER: If there's anything that's certain

about #iome occupation regulations, it's that a permit may not be
issueckio someone who doesn't live in the premises for which the
permit2is sought. This is very clear from 203.3, Subsection C, "The
permiteay be granted only to a designated person or group of
persorng who reside at a residential address."

25 In this case, this application was made and the permit
Www.nealrgross.com



141
was issued to a vacant house. Now, we know from Mr. Nunley's
testimony at the last hearing that -- he says, "If a person is
speculaing, in other words, they're going to use our action as a basis
for making a decision whether to purchase, then we would give them
verbal. sWe would not give them an official document allowing them to
operatesfrom a home when we have information they do not reside
there." 7

8 And the reason they didn't have information that that
personaas not residing there was because this form was not filled out
propedy. If it had been properly filled out, under item 4, it should have
-- the applicant should have circled other and indicated he was a
contrat2 purchaser. That immediately would bring you into Mr.
Nunleys structure, we don't give a permit to somebody who doesn't
live these. We may give them a written statement that yes, it looks
fine to1ds. When you get resident there, then you come back and
apply.16

17 In other words, somebody doesn't have to purchase
the praperty and then find out later that he can't get a permit. So, they
can gagown there, get an informal permit, but not the piece of paper
that wag issued in this case on February 5th, which was five months
beforeeMr. Fields became resident.

22 That, in -- that voids, in our view, this application. A
serioug3 serious mistake was made in the zoning office. They did not
read this form for completeness and they didn't insist that it be filled

out. Artd had it been filled out, they would have learned that this was
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a contract purchaser and they would have not issued the document.

2 And the reason that this is important is the reason |
alludedsto before, we can get in, if we can get a home occupation
permit granted for one person as a matter of right. Then we can argue
later, well, you can't go back to question what was not before the
Zoning@Administrator at the time the permit was issued. We can -- it's
a handy tool to deflect the very kind of attack that they received in this
case. 8

9 And | would suggest that, whether that was their
intentiol or not, that has been the effect. What | would hope this
Boardavould do is to void this home occupation permit issued on
Februagy the 5th and direct -- no. This is not going to be a big
problem for Mr. Fields. It's not going to be an economic distress to
him bagause he can come back and apply for a permit right now. But
when be does, all of these facts that are in the record about the --
whetheé or not this is his principal residence, will then have to be
considared by the Zoning Administrator.

18 And that has been their whole intention all along, to
get thase facts before somebody. And that would, then, please them
beforecthe Zoning Administrator in their entirety. And he can then
make 2ndecision. And we can object to that or not as we see fit. But
that's thee way it should move forward. This permit be voided and
direct 28r. Fields to seek a new one.

24 In closing, | mentioned to the Board a Court of

Appeals case that | think is somewhat on target here. That's the case
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involving Hugh Bines, Bines v. District of Columbia, Board of Zoning

Adjustment, 572 At. 2nd, 122. There, we had an innocent applicant --
or, innaent intervenor, the Foxes, had put an addition on their house.
And between the time that they had applied for the permit and the time
that it veas issued, the regulations -- new regulations came into effect
that required them to seek a variance. They couldn't get a matter of
right building permit.

8 So, this went to the Court of Appeals and they said,
"Moreover, even if the alterations were found to be unlawful in one or
more m@spects, this does not necessarily mean the improvements
must ke demolished. The Foxes would not be prohibited from apply
for an &@rea variance and a consideration of that application, both are
economic prejudice and the acts of the zoning officials giving rise to
the estappel decision would be relevant factors.” And those same
principals apply here.

16 Mr. Fields is not going to be economically distressed.
All he tas to do is apply for another permit. But, he is going to have to
convinge the Zoning Administrator that this is in fact his principal
residenze based on the facts that have been placed in the record and

have l2een transmitted by us to the Zoning Administrator in the past.

21 Thank you.

22 CHAIRPERSON REID: Mr. Schauer, | have one
guestios.

24 MR. SCHAUER: Yes?

25 CHAIRPERSON REID: The date of the application,
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you saitl, was February 5th?
2 MR. SCHAUER: It's not the application. That's the

date ofthe home occupation permit.

4 CHAIRPERSON REID: Oh, the permit itself.

5 MR. SCHAUER: The actual document that was
issued.6

7 CHAIRPERSON REID: All right. Thank you.

8 ANC report?

9 VICE CHAIRPERSON KING: This is the appeal.

10 CHAIRPERSON REID: I'm sorry. I'm sorry. Wait
one saaond.

12 Mr. Nettler has cross examination first. Mr. Nettler

can crogs examine Mr. Schauer.

14 COMMISSION MEMBER CLARENS: This is where
confudiBn is.
16 VICE CHAIRPERSON KING: Cross examine, this is

Mr. Scirauer's closing statement.

18 CHAIRPERSON REID: No. No, we got out of
sequenze. Mr. Nettler has --

20 Do you have any questions for Mr. Schauer?

21 MR. NETTLER: | understood to be his closing
statenzent. We already had --

23 CHAIRPERSON REID: | know. What happened, Mr.
Nettlepdis that you came first. You came first but the appellant was

suppoged to come first.
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1 MR. NETTLER: They did, last time. We've had the

appellant's case. We've had the Government's case.

3 CHAIRPERSON REID: I'm sorry.
4 MR. NETTLER: We've had the ANC.
5 CHAIRPERSON REID: Thank you for correcting me.

I'm sorgy. I'm sorry.

7 The ANC already has. | just got in the sequencing of
itall. 8
9 MEMBER GILREATH: Are you ready for comments?
10 CHAIRPERSON REID: No.
11 Mr. Nettler, before we conclude, even though it's out

of sequence, | do happen to have a question. | do have a couple. If
Ms. Mc€arthy could come back up, too, please, because | do have a
coupleLof questions I'd like to answer.

15 VICE CHAIRPERSON KING: But the case is closed.

16 CHAIRPERSON REID: It's not closed yet, Ms. King.
| havern closed it. | do want to ask him a couple of questions.

18 | forgot, in regard to the application, the date of the

ampliatton? The date?

20 MS. McCARTHY: Yes, | don't believe the application
has a etate.
22 CHAIRPERSON REID: Yes, that's what | was asking

you. Phere is no date. And the other question was, | forget to ask you
beforezavas the telephone number, the home telephone number, you

put n/a3
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1 MS. McCARTHY: Right.
2 CHAIRPERSON REID: And that was because?
3 MS. McCARTHY: It wasn't applicable because it's a

home otcupation permit for when this is his home. And since it --
since he can't -- since the permit for carrying on his occupation is at
home, & only good if that is his home and he's carrying on his
occupation there. | believe that's why the Zoning Administrator's office
was willing to entertain this when | explained to them he was a
contracd purchaser. Because they -- if they issue a permit and he's
not livireg there, he's not going to use the permit to be carrying on an
occupation there.

12 So, since it's tied to the carrying on of an occupation

in houthome at the address that's listed on the permit, that's --

14 CHAIRPERSON REID: Then that's very confusing.
15 COMMISSION MEMBER CLARENS: Madam Chair.
16 CHAIRPERSON REID: ltis to me.

17 Huh?

18 COMMISSION MEMBER CLARENS: | have a quick

guestios of both Mr. Schauer and Mr. Nettler.

20 And | have offered to read the first part of the record
becausge | have not read it.

22 The -- Isn't this an issue of enforcement of the
occupasion permit? That if in fact he's not a resident, if it's not an
issue afierror, it's an issue of compliance with the conditions of the

occupation permit. And am | going to read all of that in the first part of
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the recard?

2 MR. NETTLER: Well, if | have the first --
3 VICE CHAIRPERSON KING: Good point.
4 MR. NETTLER: Yes, | hope you will. That's precisely

the position | was taking. And | thought | alluded to in the beginning
here. Which was, this is not in the appropriate posture. There's a
forum for Mr. Schauer to try and address his allegation that this is not
his pringipal residence.

9 COMMISSION MEMBER CLARENS: And it would be
BZA bud it would be a -- where?

11 MR. NETTLER: Well, it would be -- there's two
possikle avenues if he raises this as an issue for enforcement and an
infractian is issued, order is issued, it goes to the Board and Appeals
and Review. If an infraction -- Which could ultimately come here. And
if an irfBaction is not issued, that he can come here to address the
reasondor why an infraction wasn't issued.

17 So, either way, it ultimately would come here but on
the basss of a record that's created by the Department of Consumer
Regulatory Affairs as to whether in fact it's being used as certified.
That's2te way this case normally comes before this Board.

21 COMMISSION MEMBER CLARENS: And it's coming
to us @2 an error in judgment by the Zoning Administrator in issuing
the peemit. But there's no way--

24 MR. NETTLER: Based on testimony that Mr. Schauer

believed -- testimony given in another hearing, the he believes that the
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ZoningAAdministrator should have somehow known about.

2 COMMISSION MEMBER CLARENS: | think I'm
ready ta read the record.

4 MR. SCHAUER: Mr. Clarens, can | speak just a little
bit to that point?

6 COMMISSION MEMBER CLARENS: Sure.

7 MR. SCHAUER: Home occupation permits cannot be
issued 8nless the person to whom they're issued is resident at the

address for which they are. They cannot be issued -- it is a serious

error. 10

11 COMMISSION MEMBER CLARENS: | agree. |
agree ft --

13 MR. SCHAUER: Now, that kind of error should be
addressged --

15 COMMISSION MEMBER CLARENS: No, but the

permitlis issued to a person and in the regulation it says that it's not
transfamrable. It's to the address and to the person. So, if in fact
there'a@ contract purchaser, and that contract purchaser does not
execut® the contract, and the permit is null and void. It cannot be
operatad because the person doesn't own the property and doesn't
operateLout of that property.

22 So, you can, | see no problem, in obtaining a permit
for a eperty that you have under contract if you intend to purchase
and fozavhich you intend to live, and from which you intend to practice

a homesoccupation. And that the Zoning Administrator -- but I'm
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getting ahead of myself. I'll stop there.

2 VICE CHAIRPERSON KING: Point well taken, Mr.
Clarens.

4 CHAIRPERSON REID: Mr. Schauer, did you finish?

5 MR. SCHAUER: 1 think so.

6 CHAIRPERSON REID: Any other questions, Board

members, Zoning?
8 MEMBER GILREATH: | think | concur with Mr. Angel.
It seems to me that --

10 CHAIRPERSON REID: Mr. Clarens.

11 MEMBER GILREATH: Mr. Clarens. This is an
enforceznent problem and we are not in a position to start ascertaining
what the Zoning Administrator thought or didn't think about this. To try
to impose our judgment of what in their state of mind, and so forth, |
think gses far beyond our capabilities. And an enforcement, if indeed
they imgestigate and it's been used as a permanent residence it solves

the prablem. If not, then they revoke the permit.

18 VICE CHAIRPERSON KING: Hear, hear. I'll agree.
19 CHAIRPERSON REID: I'll take just a second.
20 I'm not sure -- I'm not really sure as to whether or not

it is ords not an enforcement issue. | think we need to contemplate
that a %itle bit before taking that position. It certainly could go either
way. k3could be a matter of the ZA's office been in error, or it could be
-- 24

25 COMMISSION MEMBER CLARENS: Madam
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Chairparson, if you want me to participate, if don't want me to
participate, that's okay. | don't participate and that's fine. If you're
going t@ make a decision, that's okay. But if you want me to
participate, | need to read the record.

5 CHAIRPERSON REID: Well, we're not going to make
a deciséon today.

7 COMMISSION MEMBER CLARENS: Well, so then, |

would say to set it up for decision --

9 VICE CHAIRPERSON KING: So, let's not discuss it
today20
11 CHAIRPERSON REID: Well, let's not. | was just

givingMhat | thought were -- Okay.

13 So, we will decide this case at our next meeting?

14 MS. PRUITT-WILLIAMS: If that's your choice.

15 MEMBER GILREATH: The next meeting is May 5th?

16 CHAIRPERSON REID: Does that give you adequate
time? 17

18 MR. NETTLER: | would have to prepare proposed

finding® of fact. | don't think that gives you enough time to --

20 MS. PRUITT-WILLIAMS: Applicant needs to make
his submission and then have time for response. So, that isn't enough
time tedo it.

23 CHAIRPERSON REID: All right. Then, would June,
the Jupe meeting?

25 MS. PRUITT-WILLIAMS: We can do it for the June --
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| meanithat's certainly --

2 CHAIRPERSON REID: What date is that?

3 VICE CHAIRPERSON KING: And what do we need
from Mn. Schauer and Mr. Nettler before then?

5 MS. PRUITT-WILLIAMS: They don't have to but they
are certainly welcomed and encouraged to supply a draft conclusions
of law and findings of fact.

8 Are you asking for any additional information be
submitted for the record?

10 MR. SCHAUER: No. When is that due?
11 MS. PRUITT-WILLIAMS: We can figure that out.

First | weanted to see, is there any additional information to be

submitted?
14 MR. SCHAUER: | don't believe so.
15 MS. PRUITT-WILLIAMS: So, the record is closed

with this exception of those two items that would come.
17 If we're going to hear it on May -- June, excuse me,
June 218d, Mr. Schauer, if you could have it in to us by the 12th and

then Mer Nettler, we'll give you to the 26th to respond.

20 I'm sorry, no --

21 MR. NETTLER: No, no, we do it at the same time.

22 MS. PRUITT-WILLIAMS: At the same time, sorry.

23 If you'd like, you can have as much to the 26th to give

you sa@ae time to --

25 MR. NETTLER: No, no, the 12th is fine.
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1 MS. PRUITT-WILLIAMS: The 12th, does that work
for youalso?
3 MR. SCHAUER: That would be May 12th?
4 MS. PRUITT-WILLIAMS: May 12th, yes. That gives

you several weeks. More than normal.

6 MR. SCHAUER: Yes, thank you.
7 MR. NETTLER: Thank you very much.
8 CHAIRPERSON REID: We will adjourn for five

minutes and then we'll come back and take up preliminary matters.

10 (Whereupon, the foregoing matter went off the record
at 1:23p.m. and back on the record at 1:28 p.m.)

12 CHAIRPERSON REID: For persons or parties in
opposition. Cross examination of withesses is permitted for persons
or parties of direct interest in the case. The record will be closed at
the corglusion of each case except for any materials specifically
requested. The Board and the staff will specify at the end of the
hearingrexactly what is expected.

18 The decision of the Board in these protested cases
must ke based exclusively on the public record. To avoid any
appeazance to the contrary, the Board requests that persons present
not englage the members of the Board in conversation. The Board will
make exery effort to conclude the public hearing close to 6:00 p.m. If
the appdicable cases are not completed at 6:00 p.m., the Board will
assesgavhether it can complete the pending case or cases remaining

on thezagenda.
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1 At this time, the Board will consider any preliminary
matter2 Preliminary matters are those which relate to whether a case
will or should be heard today such as requests for postponement,
continuance, or withdrawal, whether proper and adequate notice of
the heasing has been given. If you're not prepared to go forward with
the case today, or if you believe that the Board should not proceed,
now is the time to raise such a matter.

8 Preliminary matters.

9 MS. PRUITT-WILLIAMS: | believe there's some
prelimimary matters from the audience and staff has some, too.

11 CHAIRPERSON REID: We're going to hear the
prelimirzary matters because | understand there's some time
constradnts. We ran over this morning. So, we will take a brief break
after preliminary matters and we'll come back.

15 All right. Come forward, please.

16 MR. MONTGOMERY: My name is Jim Montgomery.

I'm aniattorney for the applicant, Rainer Kraus.

18 VICE CHAIRPERSON KING: Which case is this?

19 MR. MONTGOMERY: 16443, application of Rainer
Kraus20

21 | was prepared to hear this case yesterday and |

came 2bwn and reviewed the file. And | have received material from
opposisg counsel April 13th as to his reason for opposition. | received
a fax |ast night at -- | received it at 6:00 p.m. It actually was sent at

5:00 beg | received it after 6:00 in my office, and it raised two new
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issues which presented a real problem for me.

2 This case is based on a medical condition and it's my
assumgption that the medical condition could be a basis for a variance.
| received -- that is, that the language of the code is broad enough to
includeghat as a hardship.

6 | received this new argument from opposing counsel
in the farm of this letter. | don't know whether, Ms. Cross, you've seen

this or Bot. This is dated April 20th, yesterday.

9 CHAIRPERSON REID: I'm Ms. Cross Reid or Ms.
Reid. 10
11 MR. MONTGOMERY: Oh, Ms. Reid.
12 CHAIRPERSON REID: Uh huh. And give it to staff

who wilt then give it to us.

14 MS. PRUITT-WILLIAMS: We'll take the letter.

15 VICE CHAIRPERSON KING: Are you requesting a
continuance?

17 MR. MONTGOMERY: Yes, for one month, because,
first, thig issue -- the first new issue raised is the issue of a medical or
lifetimeovariance. That is, whether the medical condition can be
broughbin as a matter of evidence. And the other issue is whether it
can beronditional, like for a term of five years or a term of the medical
handicapped person's life.

23 And these are very difficult. My understanding of the
Board2af Zoning Adjustment is that you have a great deal of authority

and prigilege to interpret these rules. And that it is broad enough.
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And what authority | was able to check last night confirms that.

2 CHAIRPERSON REID: Confirms what?

3 MR. MONTGOMERY: Confirms, that is, that the
Board las authority to take medical condition and a --

5 CHAIRPERSON REID: But that's not true. And |
noticedsin your submission that you often, in making your case, refer
to a medical variance. But to my knowledge, there is not anything in
the regalations that --

9 MR. MONTGOMERY: No, it says condition. His
medicab condition.

11 CHAIRPERSON REID: Medical condition, but if I'm

not mistaken, you ask for a medical variance in your submission.

13 MR. MONTGOMERY: | use that term.

14 CHAIRPERSON REID: There is no such thing. And -
- 15

16 MR. MONTGOMERY: Well --

17 CHAIRPERSON REID: Let me explain. The variance

would1se predicated upon your being able to demonstrate to us that
you ar®able to -- that you have the burden of proof of meeting three
tests. 28nd that is, one, that there's something inherently unique or
unusuad in the land itself that would cause an undue hardship for the
applicanat to be able to use it under the current zoning district
regulat®ns. And that there would be no adverse impact. And that it
would2aot impair the intent or integrity of the zoning regulation or map.

And thest has to be the basis for your argument.
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1 A medical condition is not one of the criterion that is
utilizedan making that argument.

3 MR. MONTGOMERY: Well, this is what I'd like to
submit ¢he authority on. | would like to submit a brief.

5 VICE CHAIRPERSON KING: But you want a
continuance in order to do it?

7 MR. MONTGOMERY: Yes. | need time.

8 MS. PRUITT-WILLIAMS: Madam Chair, may | make
a suggestion?

10 You can hear the case and leave the record open.
And therefore -- I'm sorry, | didn't get your name, sir?

12 MR. MONTGOMERY: My name is Jim Montgomery.

13 MS. PRUITT-WILLIAMS: Mr. Montgomery would still
have the opportunity to provide you with that information prior to a
decisiah.

16 CHAIRPERSON REID: Mr. Montgomery, you're
sayingLthat -- You're making -- You're taking the position that what?
Let maainderstand that clearly.

19 MR. MONTGOMERY: Well, I learned this just last
night. 2oneed time. It was a complete surprise to me. | have Mr.
Aguglizds submission of April 13th is entirely on a different issue.

22 CHAIRPERSON REID: You need time to make your
case, w3 actually be able to --

24 MR. MONTGOMERY: To prepare the kind of

eviderese that | need.
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1 CHAIRPERSON REID: | don't think we can hear this
today because Mr. Montgomery has not had the opportunity or the
time required to be able to even proffer a case before us.

4 MS. PRUITT-WILLIAMS: But, it's the applicant's
burdengo do so. Mr. Aguglia is responding to his submission. His
submission should stand on its own regardless of what Mr. Aguglia
provides to us right now for the hearing. He will have the ample
opportunity to respond to that later.

9 CHAIRPERSON REID: He's saying that he's not
prepaned for it.

11 MS. PRUITT-WILLIAMS: | understand, Ms. King -- |
mean,1¥s. Reid. But, anybody can come up and testify. They don't
have tmshave put anything in the record. He would not have had that
information prior to the hearing. So, he would not be able to prepare
for thatseither.

16 MR. MONTGOMERY: I'd like to make it clear that |
just haard this last night at 6:00.

18 MS. PRUITT-WILLIAMS: Oh, | understand, sir. And
it's -- theere's no disputing that. It's just that our --

20 CHAIRPERSON REID: Can | --

21 MS. PRUITT-WILLIAMS: The way our procedures
are setaip, that a person, or even -- since parties are not declared
prior tazhe hearing, anyone can submit or testify at the hearing at that
date. >ou, nor the Board, or anybody, may necessarily have any

advaneged notice of it. You, then, get the opportunity to respond to it
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directlyithere through cross examination or however you want to deal
with it, er through a written responses by leaving the record open.

3 But, the way the BZA procedures are set up, it allows
for infoamation to come into the record up to the very last minute for
other thean applicants.

6 MR. MONTGOMERY: Well, I have another problem.
My cliemt, Rainer Kraus, is severely ill. | don't know whether you've
read the doctors' letters. I'm not sure that all the doctors' letters are in
the file.9 But he's lost one leg from diabetes. He has congestive heart

failurerloHe had a stroke. He's lost the use of his hand. And he's

blind. 11

12 He was not able to make it here today. That's another
reasons

14 MS. PRUITT-WILLIAMS: Was he going to testify?

15 MR. MONTGOMERY: Yes. Another reason is that

this -- 1dearned just yesterday in reviewing the file, that there's some
confugion about the notice that went out. The notice refers to this
case as a variance to enlarge the pad. And that's understandable
amongdawyers, but for the lay people, the neighbors, they think that
it's a variance to get an additional. It sounds like a variance to get an
additian to the pad.

22 MS. PRUITT-WILLIAMS: That can be addressed as
amendihg. We can amend that on the spot. So, that's not an issue
that wealld necessarily postpone.

25 MR. MONTGOMERY: No, but it's confusing to the

Www.nealrgross.com



159
neighbars that they thought it was an enlargement of the pad. So --

2 CHAIRPERSON REID: It is what?

3 MR. MONTGOMERY: That it was an enlargement of
the padswhere --

5 VICE CHAIRPERSON KING: In fact, it's a
reautharization of an existing pad, is it not?

7 MR. MONTGOMERY: Yes, that's right.

8 MEMBER GILREATH: Well, if the person who
residesoon the premises has this health condition, he would normally
plan tagarticipate but couldn't make it today. Isn't that a sufficient
basis far postponing this?

12 CHAIRPERSON REID: | have no problem with a
continuance. | think that Mr. Montgomery should have the opportunity
to make his case. His submission to us is not -- give the basis or
demonstrate adequately that he has met his burden of proof because
he waseoperating under another assumption, that you could proffer a
medicaf variance. And the fact that the applicant is not able to make it
today beecause of iliness, and the notice being incorrect, | think | have
no profslem with granting a continuance.

20 MS. PRUITT-WILLIAMS: Excuse me, Madam Chair,

you haxe the opposition party who would like to speak.

22 CHAIRPERSON REID: All right.

23 MS. PRUITT-WILLIAMS: And you need to hear that.

24 CHAIRPERSON REID: Mr. Hood, did you have any -
- 25
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1 COMMISSIONER HOOD: | concur with you, Madam
Chair. 2
3 MR. O'GOULKNEE: Richard O'Goulknee

representing a party in opposition, Mr. Sell, who's the next door
neighbar.

6 We have two thoughts. The first thought is that Mr.
Montgomery reviewed the file and realizes that all the neighbors have
objectegl as well as Mr. Sell. Also, | had mailed to him on April 13th
our opposition and which premised on the fact that he had stated
nothingin the original application under the three criteria that you set
forth. 11

12 | did not get, until April 16th that was faxed by Mr.
Montgmnery, any information that he seeking a medical variance.
And | would agree with you that there's no such thing as a medical
variantg. And | filed an opposition with the case law and had that
faxed 16 Mr. Montgomery last night because | did not receive that
information until April 16th.

18 However, if Mr. Montgomery, as an officer of the
Court,@ill swear that Mr. Kraus is too ill to come today to testify, we
wouldawot oppose an objection. I'm sorry, oppose a continuance.

21 On the other hand, and | know I'm arguing but in
honestyp, | think the application was so deficient in meeting the rules
that wedd request that you dismiss the application and start all over
again.24

25 But if Mr. Kraus is truly ill and unable to testify, then
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we will not oppose.

2 MEMBER GILREATH: Madam Chair, | don't think the
applicasat has to affirm or otherwise confirm that the applicant is ill. |
think --4'm willing to give credence to his statement that he is in
unusuadly ill health and under that condition, that I'm willing to take his
word wéthout an actual sworn statement.

7 CHAIRPERSON REID: Well, | would agree with you.
I'll takeghat as being the basis for his request for continuance. | have

no proldem with that. Ms. King said she had no problem with it.

10 Mr. Hood?
11 COMMISSION MEMBER HOOD: No.
12 CHAIRPERSON REID: All right. What's the next

availabfe date?

14 MR. MONTGOMERY: | was wondering, if it would be
one muohth, | want to submit a brief.

16 CHAIRPERSON REID: Yes. Yes, you would have

an oppartunity to --

18 VICE CHAIRPERSON KING: You get at least one
month19

20 CHAIRPERSON REID: Yes, to --

21 VICE CHAIRPERSON KING: More likely two.

22 CHAIRPERSON REID: -- to submit your brief as well

to giveeshe opposing attorney an opportunity to respond to the same.
24 And, you said that you faxed over Mr. Montgomery

your azgument in response to his submission? Did you also -- do we
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also have that in our records?
2 MR. O'GOULKNEE: Yes.
3 MR. MONTGOMERY: Let me say as a matter of

courtesy, | didn't realize --

5 CHAIRPERSON REID: You did? You did, you said?
6 MR. O'GOULKNEE: Yes.
7 MS. PRUITT-WILLIAMS: It came last night, correct?
8 MR. O'GOULKNEE: Yes.
9 VICE CHAIRPERSON KING: So, then, it's not our
files? 10
11 MS. PRUITT-WILLIAMS: Its' not in your files right
now. 12
13 CHAIRPERSON REID: All right. Well, then we'll

have ama opportunity to agree with it as well.

15 MS. PRUITT-WILLIAMS: Was it given to me?
16 CHAIRPERSON REID: Question, Mr. Montgomery?
17 MR. MONTGOMERY: Well, I just wanted to say, |

apologize if | neglected in some way to inform the--

19 CHAIRPERSON REID: You may want to also confer
with staff as to what in fact is the criterion for setting a case before this
Boardxo that you can--

22 MR. MONTGOMERY: I'll do that.

23 CHAIRPERSON REID: -- have the opportunity to be
on thezgame page.

25 MR. MONTGOMERY: Thank you very much.
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1 MEMBER GILREATH: We may want to schedule a --

2 CHAIRPERSON REID: She's going to schedule it
now, gige us a date.

4 MEMBER GILREATH: She's --

5 MS. PRUITT-WILLIAMS: The next available date that
we have would be July 21st.

7 MR. MONTGOMERY: Well, we would accept that. If
it can be heard earlier, we'd like the opportunity. We were hoping to
get rid of this.

10 MS. PRUITT-WILLIAMS: Unfortunately, all of our

hearings are book prior to that, so this is the first available one.

12 MR. MONTGOMERY: Thank you.

13 CHAIRPERSON REID: Is that date all right with you
as well2

15 MS. PRUITT-WILLIAMS: Madam Chair, we have

anothaeissue. There's still another person.

17 CHAIRPERSON REID: Is there anyone else who has
any prediminary matter to bring forth?

19 Please?

20 MR. TAYLOR: Thank you. Good morning, Madam
Chairrean Reid and members.

22 My name is Vanny Taylor. | represent Eagle
Maintesance.

24 CHAIRPERSON REID: We can't hear you, sir.

25 MS. PRUITT-WILLIAMS: Excuse me, Mr. Taylor.
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Our PALsystem is out so we're going to havE to ask everyone to
please 2alk as loud as you can, and we do apologize for any

inconvenience.

4 MR. TAYLOR: Once again, my name is --
5 MS. PRUITT-WILLIAMS: And you can sit if you'd like.
6 MR. TAYLOR: -- Vanny Taylor, Ill. | represent Eagle

Maintermance Service. And -- who is the Applicant here before this

Board, dasically for a continuation of the special exception.

9 VICE CHAIRPERSON KING: Which case number?
10 MS. PRUITT-WILLIAMS: 16454, the last page on the
agendal
12 MR. TAYLOR: Which is an application for the

continuation of a special exception so that he may continue to operate
a recytling facility that's located at 6130 North Capitol Street, N.W.

15 It's my understanding that there has been no
opposition filed in reference to the continuation of this special
exception.

18 CHAIRPERSON REID: What's the basis for that?
Why are you requesting a continuation?

20 MR. TAYLOR: No, I'm actually I'm not requesting a
contingation. | was really requesting that the matter be advanced on
the cafendar so that we might expedite it due to the fact that | also
chair @3 ABC Board which | have to get back to in about a half an
hour. 24

25 CHAIRPERSON REID: | can't hear you.
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1 MS. PRUITT-WILLIAMS: Madam Chair, he's
requesting that --

3 VICE CHAIRPERSON KING: He wants to be moved
ahead in the schedule.

5 CHAIRPERSON REID: | understand that. But he
said due to the fact that what?

7 MR. TAYLOR: | chair an ABC Board and we sit on
Wednesgdays as well, and | need to get back in half an hour.

9 COMMISSION MEMBER HOOD: So, Mr. Taylor,

what yimu're saying is that the ABC Board is meeting at this time?

11 MR. TAYLOR: That's correct, sir.
12 CHAIRPERSON REID: Oh, okay.
13 COMMISSION MEMBER HOOD: And he wants -- he

was agking us to expedite this particular case.
15 VICE CHAIRPERSON KING: Well, the file is -- |
mean,lthe case is not made in the file. So, it would be very difficult to

expedite it. We're going to have to go through all the criteria.

18 MR. HART: Madam Chair, | have --

19 CHAIRPERSON REID: We have --

20 MR. HART: We also, may | say something, Ms.
Reid?21

22 CHAIRPERSON REID: Yes.

23 MR. HART: Madam Chair, we also, if we chose to do

this, watwould want to ask if anyone is in opposition.

25 CHAIRPERSON REID: Right. We will. We'll ask
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that. 1
2 But before that, Mr. Hood, | was just trying to get an
idea asawe had so many postponements and changes here this

afternoan, we are left now with one or two cases?

5 MS. PRUITT-WILLIAMS: Three.

6 CHAIRPERSON REID: Notwithstanding his case?
7 MS. PRUITT-WILLIAMS: Three including his case.
8 CHAIRPERSON REID: Three including his case.
9 MS. PRUITT-WILLIAMS: He's the last one on the

agends He's requesting that he be first.

11 CHAIRPERSON REID: So, what are those three?
12 MS. PRUITT-WILLIAMS: The District of -- 16442.
13 CHAIRPERSON REID: Don't we have a request to

postpaae that one as well?

15 COMMISSION MEMBER HOOD: We just did that.
16 MS. PRUITT-WILLIAMS: We did 443. We did 443.
17 CHAIRPERSON REID: Mr. Graham? Council

Membss Graham.

19 MS. PRUITT-WILLIAMS: Right. 443, 1650 is a
convepsion of a single family dwelling into a two room flat. And then
this particular special exception. So, there's --

22 CHAIRPERSON REID: But my question was, there
was a23 we have a letter in the file for 16442, a request for a
postp@aement from Council Member Graham.

25 MS. PRUITT-WILLIAMS: Oh, yes. And that's--
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1 VICE CHAIRPERSON KING: Oh, really? |don't
have azopy of that.

3 CHAIRPERSON REID: That's why I'm saying, | think
that wedhave only one other case.

5 VICE CHAIRPERSON KING: | don't have any--

6 MS. PRUITT-WILLIAMS: There is a request that it be
cancelled postponement -- I'd let you read it and then you can make
your degision from there.

9 VICE CHAIRPERSON KING: This is all supposed to

be partmf this?

11 MS. PRUITT-WILLIAMS: We just got it.
12 CHAIRPERSON REID: This is the letter.
13 So, if we postpone that one, then we only have the

164501¢ase, Cynthia and Harold Brooks.

15 All right, Mr. -- I'm sorry, your name, Sir?
16 MR. TAYLOR: Vanny Taylor.
17 CHAIRPERSON REID: Mr. Taylor, could | ask you to

just sittaght there for just one moment. And let's see what else we
have toodo and then we'll respond to your request.

20 MR. TAYLOR: Thank you.

21 CHAIRPERSON REID: All right. Now, do you have a

prelimazary matter --

23 MS. BROWN: | have one now that you mention it,
1644224
25 VICE CHAIRPERSON KING: Why don't we just skip
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lunch and go right through. | mean, this -- having preliminary matters
and arguing about what comes next, we're -- it's now 2:00 and we

haven'tshad lunch. Let's just go right straight through.

4 CHAIRPERSON REID: That's a suggestion. We may
take that.
6 MEMBER GILREATH: | don't have a problem with

that, if we only have two or three cases.
8 CHAIRPERSON REID: Your preliminary matter,

please,gma'am? Can you come forward?

10 MS. BROWN: It was just brought to my attention that
there'aa request for an adjournment for Case No. 16442.

12 CHAIRPERSON REID: Not adjournment but a
postpasement or continuance.

14 MS. BROWN: A continuance. | oppose it. We put in
the apmication and you have at least 15 people here today ready to

speakisn the issue.

17 CHAIRPERSON REID: And you are, ma'am?

18 MS. BROWN: I'm the attorney for the D.C. Housing
Authority.

20 CHAIRPERSON REID: Your name and address?

21 MS. BROWN: Eilene Brown, 1133 North Capitol

Streetam Washington, D.C.
23 CHAIRPERSON REID: You're the attorney for?
24 MS. BROWN: The D.C. Housing Authority. And

we've Zaut in the application for the special exception.
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1 Apparently Ms. Fitzgerald has some issues regarding
the apptication and | thought she'd be here today to discuss those
becaus® | have people here to speak to those issues.
4 CHAIRPERSON REID: Who is Ms. Fitzgerald? Is
she thesapplicant?
6 VICE CHAIRPERSON KING: She's the ANC

commigsioner.

8 MS. BROWN: ANC Commissioner.
9 CHAIRPERSON REID: ANC Commissioner.
10 MS. BROWN: And these issues were all reaised and

dealt with a week ago at an ANC meeting and a vote was taken. And
they support the application. And Mr. Guyot is here in support of the
applicasion.

14 So, | believe that she should be here to discuss any
issuesishe has. We don't need to -- My position is that we shouldn't
postpaee this hearing today because she sent in a letter when she
could b2 here to make --

18 CHAIRPERSON REID: The letter that I'm referring to
was nad from Ms. Fitzgerald. It was from Council Member Graham.

20 MS. BROWN: Right, but it's on behalf of ANC
Comnassioner Adal Fitzgerald.

22 CHAIRPERSON REID: Right. I know, but you said
from h&Ex. It's not from her.

24 VICE CHAIRPERSON KING: You haven't met with

the Adxdasory Neighborhood Commission on this?
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1 MS. BROWN: Yes, we did, a week ago for two hours.
We went back and forth on the issue and we got their support. And

they're diere today in support of the application.

4 CHAIRPERSON REID: Mr. Guyot, can you speak on
this master?
6 MR. GUYOT: Madam Chairman, we would vigorously

opposerany rescheduling or any delay whatsoever. We removed this
on two gonsecutive months from our agenda once it was on the
agendaoto allow the parties to work this out. We had a full blown
discusgion of both sides at our last public meeting at which a quorum
was prasent. We've made a decision on this case on the merits and it

would1ze really quite unjust to consider any delay.

13 CHAIRPERSON REID: Mr. Guyot, was there a letter
submitted?

15 VICE CHAIRPERSON KING: Is there a letter?

16 MR. GUYOT: The letter is here.

17 CHAIRPERSON REID: But did you submit it? Do we

know about the letter?

19 MR. GUYOT: No, that is my fault. 1 would ask a
waivingpof the rules so | can submit it.

21 VICE CHAIRPERSON KING: The other thing that |
have txere before me, item -- Exhibit 7, which is incomprehensible and
refers 2@ various attached exhibits. It says, page 2 of 4 and that's all |
have. 2Boes anybody else have a complete file?

25 CHAIRPERSON REID: Let me see what you have.
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1 VICE CHAIRPERSON KING: | have this document.

It says page 2 of 4. It says, See Exhibit A, Exhibit B, Exhibit C, none
of the exhibits -- | don't know what -- and starts with item 3 followed by
4A. Mwyfile is incomprehensible.

5 MS. BROWN: Is that the application?

6 VICE CHAIRPERSON KING: | don't know what it is.
I've nevier seen anything like it.

8 COMMISSION MEMBER HOOD: Madam Chair, if |
just car®add, ANC took a vote whether to support or not, I'm not sure
what they have. But this letter here, from what | see from Ms.
Fitzgetald, where she has names crossed out, it's from a single
memb#&x district.

13 VICE CHAIRPERSON KING: | don't have that.
14 COMMISSION MEMBER HOOD: The law states that
we givisANC commissioners great weight and | will -- my opinion is

that we&smove forward with this case.

17 CHAIRPERSON REID: Mr. Hood?
18 COMMISSION MEMBER HOOD: Yes.
19 CHAIRPERSON REID: You're saying that -- Which

docun2ent are you referring to?

21 COMMISSION MEMBER HOOD: I'm looking at this
docunzent here where some names have been crossed out and | don't
know adhat this is. We oppose the site and -- It was just handed to us
about 2aree minutes ago.

25 VICE CHAIRPERSON KING: Commissioner 1B letter
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paper with names scratched out.

2 COMMISSION MEMBER HOOD: Oh, okay. Same--
yes, thig is it.
4 MR. GUYOT: Madam Chairman, so there's no

confusi®n, this is the letter from 1B.

6 Madam Chairman, may | submit the 1B letter now?

7 CHAIRPERSON REID: Yes, please.

8 VICE CHAIRPERSON KING: Do you have a
complete file?

10 MS. PRUITT-WILLIAMS: Here's the case file but the

case file is very thin.

12 MEMBER GILREATH: | don't have the attachments.

13 MS. PRUITT-WILLIAMS: It has what we have in the
case file.

15 CHAIRPERSON REID: Mr. Guyot --

16 VICE CHAIRPERSON KING: You don't have any of

these 17this item 7 is what -- it says who it --
18 So, you have the commission coming on a board with

an appeoval, in support of the application?

20 MR. GUYOT: Absolutely.

21 CHAIRPERSON REID: Ms. Fitzgerald is a member
who i2pot?

23 MR. GUYOT: That's correct. She is on the opposing
side --24

25 CHAIRPERSON REID: Single member district.
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1 MR. GUYOT: --that did not prevail. It is her single

membex district and she lives in the building in question.

3 CHAIRPERSON REID: But, nonetheless --
4 VICE CHAIRPERSON KING: And she is opposed?
5 MR. GUYOT: She is opposed. This was -- on the

propertg, I'm sorry. She was at the meeting. She was present. She
had -- was given full right by the commission to express her opinion as
was the opposing side. We listened to both sides and came down on
the meaits.

10 CHAIRPERSON REID: The vote was taken and

there was a quorum present. And 1B decided to support the

applicagon?

13 MR. GUYOT: Yes.

14 CHAIRPERSON REID: Ms. Fitzgerald is not here
today25s

16 MR. GUYOT: | don't see her.

17 CHAIRPERSON REID: Her request came through

Jim Guaham and she said -- he said that there are not represented, or
fully regresented in this matter before you.

20MR. GUYOT: Ms. Brown gave one of the best legal
performances and political performances I've ever seen before the
commezsion. She had to deal with a lot of obstacles and she dealt
with egery one of them, using the federal legislation as to what their
intent,2and purpose, and organizational frame of reference is, pointed

out thejpurpose, and refuting all accusations, every one of them.
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1 CHAIRPERSON REID: Let me get a feel. How many
persong are here in opposition of this case?
3 Case 16442, who here is opposed to this case and

will testfy in opposition to it?

5 So everyone else is here in support?

6 MR. GUYOT: Do you support?

7 MS. BROWN: Support, everybody here. All of them.
8 CHAIRPERSON REID: All right. I just wanted to see

a showf hands. Thank you.
10 VICE CHAIRPERSON KING: Ms. Brown, are you

familiariwith this document? It says page 2 of 4 and is this yours?

12 MS. BROWN: Yes, itis.

13 VICE CHAIRPERSON KING: That's all we have in
our file4

15 MS. BROWN: In this file there's a complete

applicagon. | looked at this file.

17 VICE CHAIRPERSON KING: This is all that's in this
file. That's item 7. And there's one page.

19 MS. BROWN: Can | just take a look at that? That's

part obii. See the page numbers? That's page 3 of 4.

21 VICE CHAIRPERSON KING: What was page 1?

22 MS. BROWN: The application, the actual printed
applicasion.

24 VICE CHAIRPERSON KING: This one?

25 MS. BROWN: No, that's the affidavit of posting.
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1 VICE CHAIRPERSON KING: But this is the entire --
and what were --
3 MS. BROWN: No, that's not the entire application.
There was a form. There's a printed form.
5 MS. PRUITT-WILLIAMS: That's our typical form from
our offiee, is that what you're referring to?
7 MS. BROWN: Yes. And | typed my own sheet in
additior to that to refer to certain paragraphs.
9 CHAIRPERSON REID: Do you have yours?
10 MS. BROWN: Yes, that's the form. And there are
pagesiattached to that form.
12 VICE CHAIRPERSON KING: What are these
exhibits? | mean, this is -- | read this twice and | don't understand a

word afsit. What does all of this mean? What are the exhibits?

15 MS. BROWN: | need to look at this.

16 CHAIRPERSON REID: It relates to the application?
17 MS. BROWN: Yes.

18 CHAIRPERSON REID: So, you just started with

numbep3, there was no one or two?
20 MS. BROWN: Right, because in the application, I'll
say, see this page or see this exhibit, because it wasn't -- right, it

wasn'enough space for me.

23 CHAIRPERSON REID: Okay. | understand.
24 VICE CHAIRPERSON KING: And page 2 was what?
25 MS. BROWN: To expand. This is page 2.
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1 CHAIRPERSON REID: See, she --

2 VICE CHAIRPERSON KING: And what are the
exhibitsthat you're talking about there?

4 MS. BROWN: | would have to see it all together.

5 There's a reverse side to this. And it asks for certain
things. 6And that's when | went to the next page, because there's no
space grovided on the application.

8 MS. PRUITT-WILLIAMS: Right. But that's just a -- |
mean, there's nothing that you can provide on there. That's just where
it looksdor us. | mean, there's no substantive information for you all.

11 VICE CHAIRPERSON KING: But, she refers to
exhibit2 | don't have them.

13 MS. PRUITT-WILLIAMS: They're not here, either. |
mean,lthat's what we're saying.

15 VICE CHAIRPERSON KING: So we have an
incompéete file.

17 MS. PRUITT-WILLIAMS: Or rather, what we have
here iggvhat we have.

19 CHAIRPERSON REID: Do you have copies of what
you suomitted?

21 MS. BROWN: | believe so.

22 MS. PRUITT-WILLIAMS: Yes, because, see, the
back page, the back side of this page is just our information.

24 COMMISSION MEMBER HOOD: Madam Chair?

25 CHAIRPERSON REID: Yes?
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1 COMMISSION MEMBER HOOD: May I just ask Mr.
Guyot & question.
3 CHAIRPERSON REID: Yes.
4 COMMISSION MEMBER HOOD: Mr. Guyot, what
was thevote? | know you have a great weight but | was just curious,

what was the vote?

7 MR. GUYOT: 7-2.

8 COMMISSION MEMBER HOOD: Sevento 27

9 MR. GUYOT: Yes, ma'am -- Yes, sir.

10 COMMISSION MEMBER HOOD: Thank you.

11 CHAIRPERSON REID: Mr. Hood moved that we go

forwartkwith this application. Can | get a second?

13 No second?

14 MEMBER GILREATH: I'll second.

15 CHAIRPERSON REID: Discussion? Second. Okay.
All in fasvor.

17 (Whereupon, an oral vote was taken.)

18 CHAIRPERSON REID: Opposed?

19 Discussion.

20 VICE CHAIRPERSON KING: I'm abstaining. |don't

see ha@w we can go forward with this case. | mean, is the case has
been peesented in writing by the attorney, | don't think that there's a
case ready to be heard by this committee.

24 COMMISSION MEMBER HOOD: Ms. King, could

you regtate that, please?
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1 VICE CHAIRPERSON KING: My file is so
incompeehensible and incomplete that if -- that | can't understand the
basis far this case at all.

4 CHAIRPERSON REID: Well, | felt that if the attorney
was submitting now --

6 VICE CHAIRPERSON KING: It seemed to me -- |
understand that | have a complete file. But the file does not give me
any inf@ermation on which to make a --

9 CHAIRPERSON REID: But your file is not complete.

She --1the attachments that she was referring to, she has not

submitted yet.
12 MS. PRUITT-WILLIAMS: Madam Chair?
13 CHAIRPERSON REID: Yes.
14 MS. PRUITT-WILLIAMS: What you have in the file is

what stte has here. The rest of the case would have to be made at
the hemsing.

17 MS. BROWN: Right. And | think that some of the
pagesimay have been take out of order or out of process --

19 MS. PRUITT-WILLIAMS: The other pages that she

includes here are our referral letters such as --

21 MS. BROWN: We had actual photographs.

22 CHAIRPERSON REID: We will go forward.

23 MS. PRUITT-WILLIAMS: Well, they have the
photographs.

25 CHAIRPERSON REID: We will go forward with this
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case. 1

2 MS. PRUITT-WILLIAMS: They have the
photogmphs. We have -- you know, it's like our letter to them
indicating what ANC they're in. These are form letters that come from
our offiee to the applicant.

6 MS. BROWN: Right, and we had put that as an
attachnient in responding to the application.

8 MS. PRUITT-WILLIAMS: Right.

9 COMMISSION MEMBER HOOD: Madam Chair, |
think Mis. King is not correct. | think you're referring to this page here?
And | was assuming that we were going to get it at the hearing.

12 VICE CHAIRPERSON KING: Yes, | guess so.
13 CHAIRPERSON REID: All right, then, let me ask you,
do youhave any -- Would you object to allowing the last case to go

first toigive Mr. Taylor an opportunity to get to his meeting?

16 MR. GUYOT: Not at all.

17 CHAIRPERSON REID: Not at all.

18 And also, thank you very much, Mr. Guyot and Ms.
Browni9

20 The next one was --

21 VICE CHAIRPERSON KING: And what about

Cynthzeand Harold Brooks?
23 CHAIRPERSON REID: That's -- the next one is
Cynthzéand Harold Brooks. Are you here?

25 WOMAN: Yes.
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1 MAN: The opposition is here.
2 CHAIRPERSON REID: Is Cynthia and Harold Brooks
here, thee applicants?
4 MAN: That one becomes a quick one.
5 CHAIRPERSON REID: Is Cynthia and Harold Brooks
for Case No. 16450, here? You Mr. Brooks?

7 MR. BROWN: No, I'm the architect.

8 VICE CHAIRPERSON KING: You're representing --

9 MS. PRUITT-WILLIAMS: Are you representing them,
sir? 10

11 MR. BROWN: [ guess so.

12 CHAIRPERSON REID: You making the case for
them?13

14 MR. BROWN: | designed the area.

15 CHAIRPERSON REID: You're the -- Would you

have amy objection to Mr. Taylor going first so that he could -- because

there'sa time constraint?

18 MR. BROWN: No.
19 CHAIRPERSON REID: Thank you.
20 MEMBER GILREATH: Madam Chair, before this

goes ferward, in the District of Columbia’'s Department of Consumer
Regularory Affairs, there's a letter from Mr. Nunley. In the second
paragaoh it says, in terms of the --
24 CHAIRPERSON REID: Which case, Mr. Gilreath?
25 MEMBER GILREATH: Oh, this is the 16454. That
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they say, the Certificate of Occupancy, so forth and so on, authorizing
her use2expired December 30th, 1998 -- 1999. Now, are we to
assume that for the -- assume for 19997

4 MS. PRUITT-WILLIAMS: | believe it expires. They're
comingsback so that they can get an order prior to its expiration.

6 MEMBER GILREATH: Oh, you're anticipating.
You're not in default?

8 MS. PRUITT-WILLIAMS: No, no. They're actually

ahead of the curve. We don't do that often.

10 VICE CHAIRPERSON KING: We don't see that very
often, tb we.

12 MEMBER GILREATH: Usually it's the other way
around3

14 COMMISSION MEMBER HOOD: It's usually the

other way around.
16 CHAIRPERSON REID: Did you call the case, Mr.
Hart? 12id he call it?

18 MS. PRUITT-WILLIAMS: Not yet, no.

19 CHAIRPERSON REID: And you have to get some
forms.20

21 MR. HART: Application No. 16454, of Richard W.

Tynes2dr., pursuant to 11 DCMR 3108.1, for a special exception
under Bection 802 to continue use of a recycling processing facility in
a C-Mz2 District at premises 6130 North Capitol Street, N.W. (Parcels
135/23% and 135/238 near Square 3374).
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1 Those persons planning to testify, do you swear or

affirm that the testimony you're about to give is true? Say | do.

3 MR. TAYLOR: | do.
4 MR. HART: Thank you.
5 MR. TAYLOR: Madam Chair, whereas it's my

understanding that there's have been filed no opposition to this -- the
requestrfor a special exception in this case. And whereas this matter
came before this Board five years ago, and this special exception was
grantedfor that time period, the Applicant is requesting in that he has
had nawiolation and has complied completely with the request of the
ZoningBoard at that time, by installing the special fencing, the -- and
as a matter of a fact, he's gone far beyond that in terms of the fact that
he haazpent to decorate and landscape the facility so that it is more
than atdequately integrates into the surrounding neighborhood and
commugity. It's actually a very beautiful facility located at 6130 North
Capital6Street.

17 I'm basically, and since there's no opposition, no

oppositdon here, no opposition of record that I'm aware of --

19 VICE CHAIRPERSON KING: Have you all met with
the ANG?

21 MR. TAYLOR: Yes, we have met with the ANC.

22 VICE CHAIRPERSON KING: And do you have a

letter f28mM them?
24 MR. TAYLOR: The ANC -- No, we do not have a

letter f26BM them because they do not meet until this coming Thursday.
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We have met with the ANC. It's my understanding they're not

opposed to this application, this special exception. And they will be --

3 COMMISSION MEMBER HOOD: Which ANC is
that? 4

5 MR. TAYLOR: ANC 4B.

6 COMMISSION MEMBER HOOD: 4B.

7 MR. TAYLOR: And ANC which | formerly chaired.

8 The ANC will be meeting Thursday. We expect to get

a letterof support. And as a matter of a fact, we request that the

recordicemain open for that submission.

11 VICE CHAIRPERSON KING: You going to make
your caze?
13 CHAIRPERSON REID: So, what are you contending

here, gi, is that you are -- remain in compliance with Regulations

8027 15
16 MR. TAYLOR: That is correct.
17 CHAIRPERSON REID: For your special exception.
18 VICE CHAIRPERSON KING: He still has to make his
case. 19
20 CHAIRPERSON REID: That's what I'm asking him.

I'd likezfior you to basically demonstrate by looking at the regulations
how ya# are still in compliance, just for our records.

23 MR. TAYLOR: Well, for the record, basically, the
Applicant has complied with all the requirements of 8 -- all of the

requirements of this Board which were placed on him at the time that
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he origihally requested this exception, or to be granted the exception.
2 That all those requirements have been maintained
and hezontinues to operate the facility in that manner.
4 CHAIRPERSON REID: That's what | wanted to hear.
That the original regulations in which he was granted relief and which

he complied, is still basically in effect and he is still in compliance, in

fact? 7
8 MR. TAYLOR: That is correct.
9 CHAIRPERSON REID: You don't have to go through

them ane by one.

11 MR. TAYLOR: No.

12 VICE CHAIRPERSON KING: Why not?

13 CHAIRPERSON REID: | don't think we need to, do
you? 14

15 COMMISSION MEMBER HOOD: May | just ask one

quick gelestion?

17 MR. TAYLOR: Certainly.

18 COMMISSION MEMBER HOOD: The only thing that
you'reldealing with in your site is what you have listed here, plastics,

glass,a2tewspaper, steel --

21 CHAIRPERSON REID: Let him finish.

22 VICE CHAIRPERSON KING: Is it hospital waste?

23 MR. TAYLOR: No, ma'am.

24 MR. TYNES: No, ma'am.

25 VICE CHAIRPERSON KING: Pharmaceutical waste?
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1 MR. TAYLOR: No.
2 MR. TYNES: No, ma'am.
3 CHAIRPERSON REID: Let Mr. Hood finish his

guestiom. Then we'll come over here.
5 COMMISSION MEMBER HOOD: She was more
where lbwas going. | just wanted to make sure that these were the

only things that are listed here.

8 MR. TYNES: Absolutely.
9 MR. TAYLOR: If I might be very --
10 COMMISSION MEMBER HOOD: Because you are--

Let majust say, because you are recycling. You're not a trash

transfap am | correct. Or are you a trash transfer?

13 MR. TYNES: Yes, Mr. Hood, I'm recycler. No trash
transfan
15 CHAIRPERSON REID: Have you had any complaints

or anylebjections from any of the people who are -- live around?

17 MR. TYNES: No, ma'am.

18 CHAIRPERSON REID: Or the community?

19 MR. TYNES: No, ma'am.

20 CHAIRPERSON REID: In regard to adverse impact,

that is2taffic, noise, smell, parking, or light?

22 MR. TYNES: No, ma'am.

23 In fact, to answer your questions, you know the little
contaiper that you sit in front of your house that contains your glass,

plasti@mluminum and newspaper, I'm the one that receives the
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containers that are placed in front of your house. I'm the one that
procesges that for the District. We don't have any hospital waste. We
don't have any medical waste. We don't have any garbage, per se.
We areda recycling facility. Truly a recycling facility.

5 VICE CHAIRPERSON KING: So, you sort it out and
then shépped on, so it is a trash transfer station?

7 MR. TYNES: No, ma'am. Itis not a trash transfer
station.8 We do sort the material. We separate glass by color. We
separate plastic by grade. We separate paper by grade. We separate
the stael from aluminum. We package it. We ship it at that point to

distantpoints to be recycled. We have no --

12 VICE CHAIRPERSON KING: It's a recycling transfer
statiori3
14 MR. TYNES: No, ma'am. lItis not a transfer station.

It's a sting operation, not transfer, to be literal.

16 VICE CHAIRPERSON KING: There are absolutely
no hazaardous materials under any circumstances?

18 MR. TYNES: No, ma'am. We don't permit hazardous
materigd. In fact, every truck that comes in is inspected prior to even
dumping its load. Again, prior to our receiving our initial license, we
had to2have a fence around the facility. We had to have hours of
operattan between 7:00 and 7:00. We only had to have -- we could
not en2ploy more than 25 people at the facility. We couldn't store
materizd outside. We've been in complete compliance with every

requirement and regulation.
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1 In fact, Ms. King, and the rest of the chair, the local
civic associations have their meeting in our facility. The local ANC
has thesr meetings in our facility. We have been an active part of the
commuaity. We've adopted three schools in the surrounding area,
includirgy schools that come out and bring their students. We teach
them about recycling and various other things.
7 We've been a key point for the city. We've had -- The
City has brought international people from around the world to see our
facility.9We have a state-of-art facility. We built this facility with our
own fureds, with no government support, no government hand out, no -
- We huilt it out of our pocket. And we continue to operate that way.
12 VICE CHAIRPERSON KING: The conditions listed in
your latter, you're Mr. Tynes?
14 MR. TYNES: Yes, ma'am.
15 VICE CHAIRPERSON KING: These conditions, the

specifisfeatures, that you list, are those the conditions that were in the

BZA -47
18 MR. TYNES: Yes, ma'am.
19 VICE CHAIRPERSON KING: -- order?
20 MR. TYNES: Yes, ma'am.
21 VICE CHAIRPERSON KING: And these -- all of

these zpnditions will continue? You're still 200 feet from a residential

propecy?
24 MR. TYNES: Yes, ma'am.
25 VICE CHAIRPERSON KING: You still have a ten foot
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high fence?
2 MR. TYNES: We have 12 foot high fence.
3 VICE CHAIRPERSON KING: Twelve foot?
4 MR. TYNES: Yes, ma'am. The requirement was only

10 but we do have a 12 foot.

6 VICE CHAIRPERSON KING: Right. And you
maintain the site free of litter and other debris, that truck access is not
allowedon residential streets?

9 MR. TYNES: Yes, ma'am.

10 VICE CHAIRPERSON KING: You're operating
Monday through Saturday, 7:00 to 7:00?

12 MR. TYNES: Yes, ma’am, but we've changed the
Saturday operation. We do have the load crib operating on Saturday,

but wetoperate five days a week.

15 VICE CHAIRPERSON KING: Okay, but do you want
to-- 16
17 MR. TYNES: Yes, we'd like to keep it that, just in case

sometidng happens. We try to do our maintenance and repairs on
Saturdays, when we don’t receive material.

20 VICE CHAIRPERSON KING: Okay, and the
envirommental permit requirements are met?

22 MR. TYNES: Yes, ma’am.

23 VICE CHAIRPERSON KING: What term are you
requegtng as to time?

25 MR. TYNES: I'd like not to come back to this again. |
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mean, Wwe are requesting an indefinite -- an indefinite --

2 VICE CHAIRPERSON KING: Think again. No, give
us a nunber.

4 MR. TYNES: Fifteen years.

5 The reason | say 99 years -- the reason | think the

Board last time, and | just put some restriction on it, because at this
time five years ago, this was new, it was different, nobody really knew
what it svas, nobody really knew what | was going to do, to the extent, |
think the Board took a little faith in me and said let’s take a look at it,
let's see what you do for the next five years, and then come back.

11 VICE CHAIRPERSON KING: No, but this -- this
exceptipn marches with the land, does it not, and not with you as an
indivicheal?

14 MR. TYNES: That is correct.

15 VICE CHAIRPERSON KING: So, 99 years from now

you and | aren’t going to be around, and who is going to be operating

it. 17
18 MR. TYNES: Hopefully, my sons will be operating it.
19 VICE CHAIRPERSON KING: Grandsons by that time.

Maybegreat grandsons.

21 COMMISSION MEMBER HOOD: | just want to add
sometiing. If we do an exception for that long a time, trash is a big --
you kresw, they are all over my neighborhood.

24 MR. TAYLOR: Mr. Hood --

25 COMMISSION MEMBER HOOD: Let me just finish,
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let me just finish, Mr. Taylor.

2 MR. TAYLOR: Please, don’t categorize it as trash.

3 COMMISSION MEMBER HOOD: No, no, it's not, it's
recycling.

5 MR. TAYLOR: That'’s correct.

6 COMMISSION MEMBER HOOD: And, | have visited

your facility, and it is nice, but what I'm saying is, | think there should
be some time constraints, and Mr. Tynes may eventually sell, and the

next pegson may come in and put a trash transfer station, and it's

zoned1or that.
11 VICE CHAIRPERSON KING: | agree.
12 MR. TYNES: Well, | think -- excuse me, if | might, as

long as3you keep those restrictions in place --

14 VICE CHAIRPERSON KING: The conditions that--

15 MR. TYNES: -- whoever owns it would have to
complyawith the same restrictions.

17 VICE CHAIRPERSON KING: -- yes, but you know,
life is fidl of people who don’t comply with restrictions, and then the
citizenmhave to go out and spend a lot of money getting compliance
and sadorth.

21 Well, let us decide when we make the decision as to
what amnount of time we would all agree upon for this particular term.

23 MR. TYNES: Very well.

24 CHAIRPERSON REID: Are there any other questions

of the zgpplicant?
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1 All right. You might as well just stay right there,
because --

3 MR. TYNES: Thank you, Ms. Reid.

4 CHAIRPERSON REID: All right, government reports?

5 VICE CHAIRPERSON KING: None.

6 CHAIRPERSON REID: ANC?

7 VICE CHAIRPERSON KING: None, although the

applicaats say that they’d like the record held open until they can get
the letter from the ANC, and that would make me considerably more

comfortable if we had a letter from the ANC before we make our

decisiam.

12 MR. TAYLOR: | agree, that was the applicant’s
requess

14 VICE CHAIRPERSON KING: Because there’s nothing

from the community here. | suspect if you had been a great blot on
the landscape that it would have been, and the place would have been
packed7 but, nevertheless, that’s a sort of negative evidence. I'd like
some positive evidence that, in fact, the neighbors, through the person

of theitAdvisory Neighborhood Commission, have no objection.

20 CHAIRPERSON REID: And also -- I'm sorry, Mr.
Hood21
22 COMMISSION MEMBER HOOD: Can | just add to

also, ibthe community and ANCs do not have a problem with the
undeteamined time frame, then | don't, but | just want to make sure

that s@mething doesn’t happen later on down the road, but if they
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don’t have a problem we can move forward.
2 CHAIRPERSON REID: | was about to say that. |
think we should give the ANC a time certain to have their submission

in, or their letter in, and not leave it open indefinitely.

5 VICE CHAIRPERSON KING: Are they are meeting on
Thursday?
7 MR. TAYLOR: They are meeting on Thursday, | think

ten days would be more than sufficient time.

9 CHAIRPERSON REID: Okay.
10 All right, now, you can sit down.
11 MR. TAYLOR: Thank you.
12 CHAIRPERSON REID: I've heard from the parties in

suppotf heard from the parties in opposition, closing remarks by the
applicamt.

15 MR. TAYLOR: Well, Madam Chair, basically, we
wouldjast -- we would just request that this exception be granted for
as longra time as possible.

18 Mr. Hood, you visited the facility, you know what a
gorgeaas facility it is. There are millions of dollars that have been
invested in that facility. There is some -- the owner, the CEO, has no
intentiens of letting it deteriorate, and not just money invested to
maintan the average facility, he has gone far above and beyond the --
if you psst look at the landscaping, there are thousands of dollars that
are expended each year to maintain the landscaping around that

facility2ghe additional shrubbery and trees that have been planted that
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weren’tirequired by the BZA.

2 Mr. Tynes is one of the most responsible proprietors
to operate a business that I've had the good fortune and the
opportunity to represent. | like his business philosophy, and I'm
certainshat he has no plans to change that in the immediate in the
near fuaure.

7 So, I'd urge this Board to, | guess, show your
apprecmtion for the contribution that he’s making to this community. |
mean, § you have time to take a look at his facility, and see what he’s
doing,1and the kind of investment he’s made, and how he maintains it,
clean,litter free, | think you’d have no qualms whatsoever granting the

lengthiaf time that we are requesting in this exception.

13 CHAIRPERSON REID: Thank you.

14 COMMISSION MEMBER HOOD: Thank you.

15 CHAIRPERSON REID: Thank you very much.

16 Questions?

17 MEMBER GILREATH: Is there any reason that would

prohibiisthe applicant from deciding maybe a decade hence to say,
well, s done a very fine job and so forth, but his sons are not
interegied in it and he wants to sell it, and someone else takes it over,

in othenwords, this could be sold to someone else some time in the

future22
23 VICE CHAIRPERSON KING: That's right.
24 MEMBER GILREATH: Is that correct?
25 MR. TAYLOR: Yes, yes, but if it were sold it would
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have tolbe operated for the purpose for which the Board has
authorized the operation.

3 MEMBER GILREATH: We understand that, but the
guestiom would be would the new owner maintain and adhere to these
provisians? He should.

6 CHAIRPERSON REID: As well as the current-- |

mean, as well as the current --

8 MEMBER GILREATH: Well, all the provisions are in
there new.
10 CHAIRPERSON REID: -- no, I'm sorry to interrupt

you, | was just kind of saying, you want just to ensure that if, in fact,
there ia sale that the new owner will operate it as efficiently as the
currentowner.

14 MEMBER GILREATH: Well, I have a little bit of a
problera with this in perpetuity, or 99 years.

16 CHAIRPERSON REID: Well, we will determine that.

17 MEMBER GILREATH: | think the owner should be
rewarded, we are willing to accept he’s done a superb job, it's a
moderefacility, so this five-year restriction in the future I think is
incorreot, so it should be more liberal, but to say 99 years | would
have misgivings with that.

22 CHAIRPERSON REID: Well, when we make our
decisian, which | don’t think we are going to make today because of
the AN letter, so when we have the meeting and make the decision,

at thatme, should we decide to extend the special exception
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application we will then make a determination as to for how long.

2 COMMISSION MEMBER HOOD: Madam Chair,
might I 3ay, the way Mr. Tynes -- he does run a superb place, but the
problem is it's zoned C-M-1, and if he decides to sell the next person
may not want to come in and do exactly what he’s doing, so that's why
the time frame, Mr. Taylor, if you could run that past ANC, and then

maybe if they could submit their piece.

8 CHAIRPERSON REID: A recommendation as to the
time. 9
10 VICE CHAIRPERSON KING: Something short of
perpetuity.
12 CHAIRPERSON REID: Okay, now, this decision will

be matk | think at our next hearing, which will be on -- I'm sorry, our
next meaeting date, which will be -- is that May 5th? That’s getting kind
of full,isn’t it, Mr. Hart?

16 MS. PRUITT-WILLIAMS: The next available meeting
date igduly 17th. Oh, I'm sorry, meeting date.

18 CHAIRPERSON REID: Yes, decision date.

19 MR. HART: The next decision date that we’d be able
to accemmodate him would be June 2nd.

21 CHAIRPERSON REID: June 2nd? Okay.

22 VICE CHAIRPERSON KING: You're not in a rush
anywass, because your present permit doesn’t end until the end of the
year. 24

25 MR. TYNES: Yes, ma’am.
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1 Ms. King, the reason | brought that up, that was a -- in
my certificate of occupancy, it gave me one date, and my BZA letter

gave me another date.

4 VICE CHAIRPERSON KING: Oh, | see.

5 MR. TYNES: So, what | did, | just split it right down
the midalle.

7 VICE CHAIRPERSON KING: Well then, you followed

the proeess.

9 MR. TYNES: Yes.
10 CHAIRPERSON REID: Okay, thank you very much.
11 MR. TAYLOR: Is that all?
12 CHAIRPERSON REID: Yes, that's all. You're case

will beldecided on June the 2nd.

14 Thank you.
15 MR. TYNES: Should we come back at that time?
16 CHAIRPERSON REID: No, no, it's an open meeting,

you arerwelcome to attend, but there’s no participation from the

audienee at all.
19 MR. TAYLOR: Thank you very much.
20 CHAIRPERSON REID: All right.
21 We have two other short cases. I'm going to move for

20 mirmates. Give us a chance to eat, yes, we haven’'t had any break.
23 Okay. We are going to recess for 20 minutes, and
we’ll ceme back and resume the afternoon hearings. We have two

casesdsft.
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1 (Whereupon, the hearing was recessed at 2:18 p.m.,

to reconvene at 2:35 p.m., this same day.)

3 CHAIRPERSON REID: The afternoon session will
now regume.
5 MS. PRUITT-WILLIAMS: The application of the

Districtef Columbia Housing Authority, Garfield Terrace Public
Housing Development Community Center, pursuant to 11 DCMR
3108, fer a special exception under Subsection 334.1 to establish a
temporary community service center in an R-4 District at premises
2371 1dth Street, N.W. (Square 2864, Lot 334.)

11 All those planning to testify would you please stand

and raige your right hand?

13 Thank you.

14 Would the applicant please come forward?

15 CHAIRPERSON REID: She’s not here.

16 UNIDENTIFIED SPEAKER: She’s gone to get

something to eat.

18 CHAIRPERSON REID: I'm sorry?

19 UNIDENTIFIED SPEAKER: She’s gone, she went
downstairs to get something to eat.

21 CHAIRPERSON REID: The attorney who is

representing you.

23 MS. PRUITT-WILLIAMS: But, does the attorney have
to be here?
25 CHAIRPERSON REID: Well, she doesn’t have to be
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here, and she doesn’t need to be sworn in, but she’s not testifying.

2 MS. PRUITT-WILLIAMS: Okay. So, only she has to
be swoen in.

4 CHAIRPERSON REID: Yes.

5 VICE CHAIRPERSON KING: As a matter of fact, all

the peaple who are going to testify.
7 CHAIRPERSON REID: We just did that.
8 VICE CHAIRPERSON KING: Oh, I'm sorry, | was
lookingghere and reading.
10 MS. PRUITT-WILLIAMS: All of them are not present.
11 CHAIRPERSON REID: Okay, in other words, all the
persong who are affiliated with this case are not here.
13 VICE CHAIRPERSON KING: Well, let’s skip over and
go to thve Brooks case.
15 CHAIRPERSON REID: The Brooks case? All right.
16 Are the persons -- are you the only person here for

the Brooks case?

18 MR. BARBARA: Yes.
19 CHAIRPERSON REID: Why don’t you come forward?
20 Okay, we’ll take it out of turn and take the next case,

and then by that time perhaps the people who are with your case will
come 2.

23 MS. PRUITT-WILLIAMS: Application of Richard W.
Tynesz4r., pursuant to 11 DCMR 3108, for a special exception under
Sectiors802 --
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1 VICE CHAIRPERSON KING: We've already done
that one.

3 MS. PRUITT-WILLIAMS: I'm sorry.

4 VICE CHAIRPERSON KING: Let's move to 16450.

5 MS. PRUITT-WILLIAMS: Okay, excuse me.

6 VICE CHAIRPERSON KING: It does get a little

confusing, | do understand.

8 MS. PRUITT-WILLIAMS: Okay, let’s try this for the
third time.
10 Application of Cynthia and Harold Brooks, pursuant

to 11 @CMR 3107.2, for a variance from the use provisions of Section
201.1 far proposed alteration and conversion of an existing one-family
dwelling unit to allow a two-family flat in an R-1-B District at premises
1215 Hamilton Street, N.W. (Square 2930, Lot 53).

15 All those planning to testify would you please stand
and raise your right hand?

17 Would the applicant come forward, please?

18 CHAIRPERSON REID: Excuse me, ma’'m, we do the

applicaat first, and then government reports, and then opposition.

20 You can start with your case, sir, please.

21 MR. BRUNNER: All right.

22 I’'m Lou Brunner, Jr. I’'m an Architect.

23 CHAIRPERSON REID: Sir, you can have a seat.

24 Your address, please?

25 MR. BRUNNER: 752 Park Road, N.W., Washington,
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D.C. 1
2 CHAIRPERSON REID: All right, go ahead.
3 MR. BRUNNER: | was hired by Mr. and Ms. Brooks

about atyear or so ago to redesign their residence, single-family into a
two-famaily flat on Hamilton Street, which | proposed, but | was turned
down lecause the zoning did not adhere to the proposed change.
And, therefore, | made the change and submitted my request to the
Board, ghis Board, for variance.

9 VICE CHAIRPERSON KING: And you know the
standaxs for a variance, the test that you have to meet?

11 MR. BRUNNER: No, | don’t. | was just told that all |
needetkwas the variance from --

13 VICE CHAIRPERSON KING: But, you have to make
the -- tlae burden of proof is on you to make a case for the variance.

15 MS. PRUITT-WILLIAMS: Sir, you have to prove that
you cae't use this particular property as it is, in what is allowed in an
R-1-BiDistrict. For a use variance, it's a little different than area, you
have 1@ prove that you can't market it as a single-family house or
whatever else would be allowed in that particular area, in that zone,
excuseame.

21 MR. BRUNNER: Then | would have to go back and
get maee evidence.

23 CHAIRPERSON REID: You also have to show --
demonsgtrate that there’s something unique or unusual about the

propedy that prevents you with complying with the existing zoning
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regulations, that caused you some type of practical difficulty.

2 You are not familiar with these?

3 MR. BRUNNER: No.

4 CHAIRPERSON REID: Okay.

5 | think that, perhaps, since you are not prepared

today, the best thing for us to do and for you to do is to continue this

case --7
8 MR. BRUNNER: Okay.
9 CHAIRPERSON REID: -- to give you time to prepare

propedyg to come before us.
11 In the interim, you can confer with the staff and they
can kingl of guide you as to what you need to have before you come,

so that3/ou have the best possible chances of getting your application

approved.
15 Other than that, you are at a gross disadvantage.
16 MR. BRUNNER: All right, | will agree with that.
17 CHAIRPERSON REID: All right.
18 MS. PRUITT-WILLIAMS: Madam Chair, would you

like tox®ntinue to a date certain?

20 CHAIRPERSON REID: Yes, definitely, definitely.

21 I’'m sorry, do you have any --

22 MS. PRUITT-WILLIAMS: You still have the
oppositson.

24 CHAIRPERSON REID: Do you consent?

25 MR. BRUNNER: Yes.
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1 CHAIRPERSON REID: All right, okay, come forward,
please,2give your name and your address.

3 MS. YOUNG: Maureen Young, Advisory
Neighberhood Commission ANC-4C --, 1520 Farragut Street, N.W.
We woasld be opposed to any continuance of this case.

6 The applicant has had adequate notice, ample notice,
to prepare for this case. As you can see, the applicants themselves
are notéhere. They sent an architect that is not prepared to proceed
with thig case.

10 The residents have been enduring this situation for

some time now.

12 CHAIRPERSON REID: What do you mean by
"endunsg"?
14 MS. YOUNG: The fact that the construction has

alreadysstarted. It started without the necessary permits. There is a
tenantithat’s currently there that has been experiencing unsafe
conditions as a result of the conversion, and much of the conversion
has alisady taken place.

19 There is a work stop order on the building, and in light
of all afothat we feel that the applicant knew that this hearing was
cominglup this day, and that it is unfair to have the residents in this
block amd in this community have to wait in order for to make a
decisian in this case.

24 CHAIRPERSON REID: When you say “unsafe

condit@ans,” what do you mean by that?
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1 MS. YOUNG: Well, the current tenant is--

2 VICE CHAIRPERSON KING: You can sit down, you
don’t have to stand.

4 MS. YOUNG: -- the current tenant is scheduled to
testify, But what she has revealed to us thus far is the fact that there
is, because initially there was use of the entire home, meaning the first
level arrd the second level, the --

8 VICE CHAIRPERSON KING: Of the current tenant.

9 MS. YOUNG: -- of the current tenant, the basement

now has been totally cut off from --

11 VICE CHAIRPERSON KING: Does she have a
currentdease?
13 MS. YOUNG: She has a current lease, and her lease

is validaip until April of 2000, from what she tells me, and she would
be hersbut she called and they said we were last on the list, so she
didn't fied a need to get here at 1:00, so she will be coming to testify to
these n7atters. But, she said she’s been experiencing problems with
electrical, there have been some electrical outages.

19 The landlord has been tardy with addressing her
concepns. There is flooding -- there is flooding in the basement as a
result of the construction and the drain being clogged. There are, if |
can rezd my notes she raises some other concerns,

23 COMMISSION MEMBER HOOD: | just had one quick
guestiam. So, you are saying this is being used right now as a two-

family zspartment.
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1 MS. YOUNG: Well,no, it is being converted. The
construztion, from what | understand, could possibly be almost 75 or
more parcent complete, even though zoning has not been granted for
the corwersion. And, there is a work stop order.

5 CHAIRPERSON REID: Did you see any permits
posted ®n the property?

7 MS. YOUNG: If | can consult with -- was there any

permitssposted on the property?

9 AUDIENCE MEMBER: No.
10 MS. YOUNG: No, just a work stop order.
11 CHAIRPERSON REID: So, it appeared that the work

was depe without any building permits?

13 AUDIENCE MEMBER: Yes.
14 MS. YOUNG: Absolutely, absolutely.
15 And, she said that there’s a change in the electrical,

the hesyry up, no access to the basement, so if there’s a problem with
powerigoing out she can't get to it.

18 She has a problem with the furnace, because they are
convetidng from one type of heating system to another.

20 Now, the next-door neighbor, Reverend Cox, has
experignced some impact as a result of the flooding onto his property,
and hehas had to make some changes as a result of that, and there
are other concerns and | apologize, | did not make clear notes of them
becauge she is scheduled to be here to testify.

25 But, there are some problems at this point.
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1 MEMBER GILREATH: Has the construction stopped,

as a reault of the stop work order?

3 AUDIENCE MEMBER: Yes.
4 MEMBER GILREATH: It has stopped.
5 In other cases in the past, isn’t it appropriate that

once the work stoppage has been enacted or is in effect that the
applicant can come in and we hear his case to see whether or not he
can comtinue? Is that normal procedure?

9 So, I'd be reluctant to --

10 MS. PRUITT-WILLIAMS: Well, the applicant has the
burdeniof proof. Either he can make his case or not, and postponing it
because they have not made their case, in one sense, doesn’t serve
anyboty but to actually be more inefficient because it's taking away a

spaceifor another case.

15 VICE CHAIRPERSON KING: | can't hear you, Ms.
Pruitt-¥gilliams.

17 MS. PRUITT-WILLIAMS: I'm talking as loud as | can.

18 The applicant has the burden of proof, and they need

to proue, as you said, the test for a use variance, which is very
differezd than an area variance.

21 It appears that the person who lives there, who would
be, | vaauld assume would request party status and probably would be
grantezBit because they are directly affected, has legitimate concerns
for pogponing the case, and that’s a really Board decision, because

you cas hear the case and at least move on with it, and the person
Www.nealrgross.com



206
can add information at the end. | mean, you can leave the record
open ifyou still don’t feel comfortable.

3 MS. YOUNG: If | might add, this is the applicant’s
opportunity to present their case, and they aren’t here, and the
representative they sent is unprepared, and we should not be the
ones --6

7 VICE CHAIRPERSON KING: And, your desire is

what, tigat the house should be restored to what it was before --

9 MS. YOUNG: That is correct.
10 VICE CHAIRPERSON KING: -- the construction
beganfL
12 MS. YOUNG: And that the variance not be -- the

applicasion for variance not be granted because of the effect that it
wouldfsave on the block itself and the neighborhood and immediate
Vvicinitys

16 MEMBER GILREATH: Madam Chair, | think the
applicant should be afforded an opportunity. Now, admittedly, the
principals are not here today and the architect has been sent to
represent them.

20 It seems to me, though, we should provide one
additianal opportunity to tell him what the requirements are. We must
have the representation from whatever he says, that they can prepare
themsedves better.

24 We will hear the case on its merits, and if, indeed, the

case Ims not been made, indeed, they’ll have to restore the building
Www.nealrgross.com



207
and so forth.
2 In terms of the interior conditions of the house, | think
that’'s aB occupancy matter, not a matter of whether or not they --

4 VICE CHAIRPERSON KING: Oh, no, we can’'t do
anything about the conditions of the house. They have to go to the --
6 MEMBER GILREATH: There is an appropriate

authority, | think probably the Health Department or something.
8 VICE CHAIRPERSON KING: -- Rental Housing
Authority or the Department of Consumer and Regulatory Affairs.

10 MS. YOUNG: Absolutely, but she -- but the current
tenantiwas going to address the effect that it has on -- the effect that
the comersion is having on her.

13 COMMISSION MEMBER HOOD: | understand, |
believe4he applicant was notified, just like everybody else, and they
should&gome prepared. | mean, | understand giving them an
opportimity and going back over it, but if they didn’t know they had
staff here, we can make allowances and what not, but they should

have hieen prepared.

19 CHAIRPERSON REID: Miss King?

20 MR. BRUNNER: May | address --

21 CHAIRPERSON REID: Just one second, please.
22 Ms. King?

23 VICE CHAIRPERSON KING: Well, | mean, the

gentlemaan who is here representing -- Mr. and Ms. Brooks have not

had thescourtesy to attend, the gentleman who is here is not at all
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familiariwith the law and is totally unprepared.

2 We have two choices, either we dismiss the case
entirely3 or we continue it. There’s no way we can hear it today,
because Mr. Brunner, is that your name?

5 MR. BRUNNER: That's correct.

6 VICE CHAIRPERSON KING: Mr. Brunner is so totally
unfamilvar with the law that, you know, so I'm torn as to whether we
should glismiss it.

9 CHAIRPERSON REID: Well, why don’t we --
yes, gocahead.

11 COMMISSION MEMBER HOOD: | believe Ms.

Brooksds deceased, am | correct?

13 CHAIRPERSON REID: Oh, | don’t know.

14 VICE CHAIRPERSON KING: Ms. Brooks is
deceased?

16 COMMISSION MEMBER HOOD: Ms. Brooks is
deceased.

18 AUDIENCE MEMBER: And, her daughter is in
Califonsia.

20 CHAIRPERSON REID: You can'’t speak from the
audierxe.

22 AUDIENCE MEMBER: Oh, I'm sorry.

23 CHAIRPERSON REID: Ms. Brooks is deceased?

24 COMMISSION MEMBER HOOD: Well, according to

the dozmiment here. | noticed that.
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1 CHAIRPERSON REID: What document?
2 COMMISSION MEMBER HOOD: The one that says,
“To Wheom It May Concern,” they are authorizing Mr. Brunner to speak

on theirnbehalf.

5 CHAIRPERSON REID: On whose behalf?

6 COMMISSION MEMBER HOOD: On the applicants’
behalf. 7

8 CHAIRPERSON REID: And, who is the applicant?

9 MS. PRUITT-WILLIAMS: Mr. Brooks, Cynthia and

Harold®rooks have authorized Mr. Brunner, the architect, to represent
them. 150, they have chosen -- through this letter you can assume that
they hawe chosen that they are not going to really testify, that the
burden®f proof would be with the architect to prove their case.

14 MS. YOUNG: It has been shown that they had ample
notice15They even sent a letter notifying you that they would not be
here, tteat someone would testify on their behalf.

17 And, | think the burden was on them to actually
prepanes their representative for today’s hearing.

19 CHAIRPERSON REID: Okay, Wilburina Brooks is

deceasged, but Cynthia Brooks --

21 MS. YOUNG: Yes, she’s in Las Vegas.
22 CHAIRPERSON REID: -- so now, who is she?
23 MS. YOUNG: She is one of the owners. The owners

are na the children of the deceased, Cynthia and Harold Brooks.

25 Ms. Brooks, we understand, lives in Las Vegas, or in
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that area.

2 CHAIRPERSON REID: Okay, well all right, now, who
then gas/e the authorization for the work to be done?

4 MS. YOUNG: Mr. and Ms. -- Cynthia Brooks and
Harold Brooks.

6 VICE CHAIRPERSON KING: Who are the daughters
of the farmer owners.

8 CHAIRPERSON REID: And, one lives in Las Vegas

and one lives where?

10 MS. YOUNG: The Mr. -- Harold Brooks lives in --

11 AUDIENCE MEMBER: He lives in Northeast, 7th
Street1N.E.

13 CHAIRPERSON REID: Okay.

14 MS. PRUITT-WILLIAMS: Washington, D.C.

15 AUDIENCE MEMBER: Yes.

16 CHAIRPERSON REID: Okay, well, why don’t we do

this, giving the information that has been presented to us, Ms. Pruitt-

Williams, if we entertain a motion --

19 MS. PRUITT-WILLIAMS: To dismiss?

20 CHAIRPERSON REID: --is that to be done at this
point?21

22 MS. PRUITT-WILLIAMS: Yes.

23 CHAIRPERSON REID: Okay.

24 MEMBER GILREATH: Madam Chair, if we approve a

motiorzo dismiss, since they have this work stop situation, if they
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would act in good faith, can they apply again and have this heard
again?2

3 MS. PRUITT-WILLIAMS: Mr. Gilreath, if there’s a
motion 40 dismiss their work stoppage would stop. They would not
have awariance, they would then have to --

6 MEMBER GILREATH: Well, can they come back to
the Board again?

8 MS. PRUITT-WILLIAMS: They can come back, but

they wauld have to restore the house to the original condition.

10 MEMBER GILREATH: Until they came back to the
Board11
12 MS. PRUITT-WILLIAMS: Yes, | would think. They

certainly would not be able to use it or continue to live in it that way.

14 MEMBER GILREATH: Well, my question, I'm not sure
that it'ssbad faith. Maybe, indeed, it was bad faith for not showing up,
but if ase is in Las Vegas and the son, | guess, and why he didn't -- |
would yrefer that he’d explain why he couldn’t come, if it was in bad
faith | bve a little problem dismissing it across the board, but given
the possibility there may have been some reasonable basis why he
was upable to attend the meeting, I'm a little reluctant to slam the door
entirelgl

22 COMMISSION MEMBER HOOD: Mr. Gilreath, the
letter was dated February 8th, and that's where | came to my
conclusion, we are talking about April the 21st.

25 The letter dated that this gentleman knew he was
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going ta be representing on this case was dated February the 8th,

1999. 2
3 CHAIRPERSON REID: Okay.
4 I’'m sorry, what's your name, again?
5 MS. YOUNG: Maureen Young.
6 CHAIRPERSON REID: Maureen Young?
7 MS. YOUNG: Young.
8 CHAIRPERSON REID: Ms. Young, is this gentleman

right hege with you?

10 MS. YOUNG: No.

11 CHAIRPERSON REID: Would you find out what his
positiarzis, because he keeps trying to say something. You need to
go ovagthere where he is. No, you need to go over to him.

14 MS. YOUNG: I'm sorry.

15 CHAIRPERSON REID: And, just give us that
informadgion before we make a decision.

17 MS. YOUNG: His point was just that everybody was
notifiedsof this matter, and if | may beg the panel that this -- if you are
talkingtabout not in good faith, Mr. Brooks started this project, from
what l2aonderstand, more than a year and a half ago, without any of the
necessgary permits. | don’t think that this is no accident that he’s not
here taday. | mean, he knows that he was wrong, he has the work
stop oeder. Yes, he has stopped because he was made to stop.

24 And now, instead of coming and facing the challenges

before2him, he chooses -- he lives in D.C., he chooses not to be here.
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1 VICE CHAIRPERSON KING: Mr. Brunner, were you
aware that the work -- | mean, you were the architect on the project, or
were yau hired in order to represent -- | mean, are you the architect for
the woik that's been going on that has been stopped?

5 MR. BRUNNER: | proposed a design for the
basement apartment, based on my contract with Mr. Brooks.

7 VICE CHAIRPERSON KING: And, were you aware
that wosk was begun without permits?

9 MR. BRUNNER: No, | didn't.

10 CHAIRPERSON REID: You only dealt with the design
and then you gave the design to Mr. Brooks and he took it on through
construztion?

13 MR. BRUNNER: Yes, or somewhere.

14 CHAIRPERSON REID: Or, someone else took it
througts construction, but not you.

16 VICE CHAIRPERSON KING: You have not been

involved in the project since you did the design, is that correct?

18 MR. BRUNNER: The sketches that | did were not
detailad.

20 VICE CHAIRPERSON KING: Schematic designs?

21 MR. BRUNNER: Yes, they were simply schematics.

22 CHAIRPERSON REID: Ms. King, did you want to

make 28motion?
24 VICE CHAIRPERSON KING: Well, I'm not sure.
25 AUDIENCE MEMBER: | beg this court to entertain
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that mation to dismiss.

2
yet. 3
4

5

CHAIRPERSON REID: Well, we haven’t had a motion

Does anyone want to make a motion at this point?

MEMBER GILREATH: I'd like to ask Mr. Brooks, |

mean this gentleman here, did the, | guess it's Mr. Brook, did he

indicate to you why he would not appear, he simply felt that the -- was

such h& did not feel adequate to represent himself so he had you to

do it? ©On what basis?

10

11

12

13

MR. BRUNNER: No correspondence.

MEMBER GILREATH: Excuse me?

MR. BRUNNER: We had no correspondence.
MEMBER GILREATH: Well, how did you show up

then? @n what basis do you appear?

15

MR. BRUNNER: I got word on my answering machine

that | glsould attend this hearing.

17

18

19

20

21

22

23

24

25

CHAIRPERSON REID: And, that was it?

| move that we dismiss.

COMMISSION MEMBER HOOD: Second the motion.
CHAIRPERSON REID: Any discussion?

All right. All in favor?

(Ayes.)

CHAIRPERSON REID: Opposed?

Aye.

Opposed?
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MS. PRUITT-WILLIAMS: Staff would record the vote

as 4-0 to dismiss, the motion made by Ms. King and seconded by Mr.

Hood. 3
4
5
6
called. 7
8

9

CHAIRPERSON REID: Thank you.
MS. PRUITT-WILLIAMS: Last case today.
VICE CHAIRPERSON KING: Which has already been

CHAIRPERSON REID: Okay, next case, please.
MS. PRUITT-WILLIAMS: Last case of the evening,

application of the District of Columbia Housing Authority, (Garfield

Terrace Public Housing Development Community Center) pursuant to

11 DCMR 3108.1 for a special exception under Subsection 334.1 to

establish a temporary community service center in an R-4 District at

premigas 2371 11th Street (Square 2864, Lot 334).

15

All those intended on testifying, would you please

stand aéd raise your right hand, anyone who is going to testify at all.

17

18

19

20

21

Thank you.

CHAIRPERSON REID: You may proceed.

MS. BROWN: Good afternoon.

CHAIRPERSON REID: Good afternoon.

VICE CHAIRPERSON KING: Excuse me, Madam

Chair,2elo we have a letter of authorization from the D.C. Housing

Authogsy for -- do you have a letter of authorization?

24

25

MS. BROWN: | have it here.
MS. PRUITT-WILLIAMS: Can you give it to me,
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ma’am?

2 VICE CHAIRPERSON KING: Give it to the staff,
please.3

4 And, could we just see it? | don’'t know that we need

to copysit for everybody.

6 MS. PRUITT-WILLIAMS: Yes, it just came in.

7 VICE CHAIRPERSON KING: It authorizes her to --

8 MS. PRUITT-WILLIAMS: Represent them.

9 VICE CHAIRPERSON KING: -- represent them.

10 CHAIRPERSON REID: And, how many people are

here inopposition to this case? None.

12 Okay, Ms. -- is it Brown?
13 MS. BROWN: Yes, Brown.
14 CHAIRPERSON REID: Ms. Brown, then there’s no

opposition to your case, so in a situation like that --
16 VICE CHAIRPERSON KING: Well, except for the

letter fram Jim Graham (phonetic), which we can’t overlook.

18 CHAIRPERSON REID: Well, | mean, here.

19 VICE CHAIRPERSON KING: In person in opposition.
20 CHAIRPERSON REID: In person in opposition.

21 So, basically, you can stand on your submission and

just gige us the salient points of your case and we can get this case
fairly quaickly, | do believe.

24 MS. BROWN: Okay.

25 VICE CHAIRPERSON KING: | would contest that she
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can’'t stand on her submission because it's incomplete.

2 Can | see that letter?

3 MS. BROWN: Incomplete based on the submission
on behalf of Ms. Fitzgerald (phonetic) or because of the application,
which Isvas going to start out with?

6 VICE CHAIRPERSON KING: Because | don't have --
| don’t have any of the attachments.

8 CHAIRPERSON REID: Lets see from vyour
presentation if the gaps can be filled in adequately for us to be able to
make #odecision.

11 MS. BROWN: Okay.

12 The application is not part of my presentation, so I'd
like togaist start out by clarifying the application. It's a form document,
| had totsubmit certain papers to apply for the special exception.

15 And, on the back half of the form it says that | have to
submit@ plat, which is Exhibit A, that’'s the plat that | got drawn up by
the government.

18 | also had to submit photographs of the front, the side
and thegrear of the property, that's Exhibit B, three photographs.

20 Did you find the exhibits?

21 VICE CHAIRPERSON KING: No, we got the plat, the

photogeaphs and so forth.

23 CHAIRPERSON REID: Those are the exhibits.
24 MS. BROWN: Right, those are the exhibits.
25 VICE CHAIRPERSON KING: | thought that maybe
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this was part of some kind of preliminary statement, but it's not. You

haven'tfiled a preliminary statement.

3 MS. BROWN: No, this is just the application.

4 VICE CHAIRPERSON KING: You haven't made your
case. 5

6 MS. BROWN: No, we are here today to do that.

7 VICE CHAIRPERSON KING: Could you give the

address, your address for the record?

9 MS. BROWN: 2371 11th Street, N.W.
10 VICE CHAIRPERSON KING: Okay, that's your
residence?
12 MS. BROWN: No, that’'s the address of the property.
13 VICE CHAIRPERSON KING: No, your’s.
14 MS. BROWN: Oh, my address, my work address or

home #&ldress?

16 VICE CHAIRPERSON KING: Home address.

17 MS. BROWN: My home address is 3708 Excalibur
Court,ithat’s in Bowie, Maryland 20716.

19 And, as stated earlier, I'm here on behalf of the D.C.
Housing Authority. I'm an Assistant General Counsel within the
General Counsel’'s office, and the D.C. Housing Authority has put in
this application with the attachments and exhibits seeking a special
exceptidsn under DCMR Title 11, Section 3108.1.

24 We would like for the community center located at

2371 ZKlth Street, N.W., in the basement of that building, to be
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classified as a temporary community service center, R-4, and that’s
pursuant to DMCR, Title 11, Section 334.

3 The community center located at that property, and
the praperty is known as Garfield Terrace, it's a public housing

development, is currently being run by the Garfield Terrace Family

Councib
7 May | continue?
8 CHAIRPERSON REID: Yes.
9 MS. BROWN: Okay.
10 The community center that’s currently located at 2371

11th Stteet is being run by Garfield Terrace Family Council, which is a
resident council. That is a formally-recognized body, it's recognized
by ther®istrict of Columbia Housing Authority and HUD, which gives
the Hausing Authority funding.

15 And, | have a statute here, which is 24 CFR Section
964.1086, it discusses the role of the resident council, and it says that
the rolg of the resident council is to improve the quality of life and
residemg satisfaction and participate in self-help initiatives to enable

residends to create a positive living environment for families living in

publicdwousing.

21 And, that's --

22 VICE CHAIRPERSON KING: Is that the Federal
Code?23

24 MS. BROWN: Yes, it is.

25 VICE CHAIRPERSON KING: Not the District of
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Columhia Code.

2 MS. BROWN: No, this is the Federal Code that HUD
goes by, and we follow the federal regulations because we are funded
by HUD.

5 The center that I'm discussing meets the criteria set
forth ire Title 11, Section 334, for a temporary community service
center.7The definition of a temporary community service center is that
it shoudd accommodate organizations created for the purpose of
improvieg the social or economic well-being of the residents of the
neighkorhood.

11 This community center that's being run by Garfield
Tenart2amily Council does, in fact, improve the social and economic
well-bemng of the residents.

14 The center is funded via a drug prevention grant, and
| havetsomeone here who will discuss that further, who is employed
by thedHousing Authority, but I'll just go through some of the main
points17

18 Pursuant to that grant that funds the center, there are
severaldtypes of programs run through the center via volunteers, which
includeamembers of the resident council.

21 A few of the strategies and programs that they offer
are pxchological education, peer counseling, literacy enhancement,
youth 2after school sporting activities, after school tutoring, summer
camp,2aducational trips, arts and crafts, computer training, adult

educag®n and peer counseling. And, again, this is all done through
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volunteers, so it's not for profit, there’s no profit at this center, and |
also nate that that's one of the criteria that we have to meet under
Title 113 Section 334.5.

4 With regard to the Section 334.2, and any objections
to the reeighboring properties regarding noise, et cetera, and structural
changes, | have someone here from our Department of Modernization,
he’s arr architect and he’ll speak to those two issues, so | won't
address those right now.

9 | also have Ms. Akimoni here, who is the president of
the restdent council and she’s at the center on a day-to-day basis,
along mith Ms. Jackson, and they’ll give you more detail on what's
actualbpdone at the center and how the center is run.

13 VICE CHAIRPERSON KING: How long is this
presentation going to last?
15 MS. BROWN: | think that everyone plans to speak

about five minutes each.

17 VICE CHAIRPERSON KING: So, we’'ll be here for an
hour? 18
19 MS. BROWN: No, we have three people, we have Mr.

Browrgowho will talk about the noise and the structural changes, he’s
an architect. We have Ms. Stefanie Reid, who will talk a little bit about
the regident council, the funding for the program and that it's a non-
profit eatity, and Ms. Akimboni and Ms. Jackson, who are there on a
daily basis, and they can give you more of an incite on what'’s actually

done abthat center.
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1 VICE CHAIRPERSON KING: So, approximately five
minuteg each, 15 minutes to an hour you’ll be finished.

3 MS. BROWN: Yes, we'll keep it brief, very brief, that's
why I'mtnot going to go into it, because they are going to -- rather than
repeat what they are going to say, I'll let them say it directly.

6 Michael, can you come up first? Michael will speak
directly7to the regulations set forth at DCMR Title 11, Section 334.2
and 334.3.

Wherewpon,

10 MICHAEL BROWN
was called as a witness by Counsel for the Applicant, and having been
first duly sworn, assumed the witness stand and testified as follows:

13 DIRECT EXAMINATION

14 MR. BROWN: Yes. In reference to a temporary
commumity service center, which shall be located so that it is not likely
to becosne objectionable to neighboring properties because of noise or
other abjectionable conditions. The location of the particular site is at

the entBof the building in question, Building No. 2.

19 CHAIRPERSON REID: Do we have those drawings in
our file®

21 MR. BROWN: No.

22 VICE CHAIRPERSON KING: Are you submitting

them fz8 the record?
24 MS. BROWN: You can.
25 MR. BROWN: | can?
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MS. BROWN: Yes.
VICE CHAIRPERSON KING: Thank you.
What's above, and below, and to each side of it?
MR. BROWN: Below grade, nothing.
VICE CHAIRPERSON KING: No, below the -- | mean,

is it in basement?

7

8

below it

10

11

12

13

14

all. 15

16
interiotside?

18

19

MR. BROWN: Yes.
VICE CHAIRPERSON KING: So, there’s nothing

MR. BROWN: That is correct.

VICE CHAIRPERSON KING: What's above it?

MR. BROWN: Residential units.

VICE CHAIRPERSON KING: A residential unit?

MR. BROWN: Yes, and nothing on the exterior side at

VICE CHAIRPERSON KING: And, what about on the

MR. BROWN: On the interior side are residences.
VICE CHAIRPERSON KING: So, there are two

residepees that will be impacted by the noise that's created there, is

that carect?
22

23

MR. BROWN: That is correct. Due to --
VICE CHAIRPERSON KING: And, are the residents

of thoga two apartment units here?

25

MS. BROWN: No, actually, it's our position that they
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won't be impacted by noise because of various things that Michael will

bring oat.
3 VICE CHAIRPERSON KING: Okay.
4 MR. BROWN: The type of construction that we’re

dealingswith is a concrete slab on beams, which is approximately ten
to 12 inrehes thick, which will not allow -- which will allow minimal noise
to escape from the space.

8 The only windows involved in the process are in front
of the building, out away from the structure, and in the rear of the
building, again, out and away from the structure, not allowing noise to
go uplbut that is the extent of the openings out to the outside of the
envelape of the structure.

13 There is one stairwell that accesses from the grade
down ia the space, and that is open to the air, to the outside air, it is
not aniénclosed foyer, it is an open area.

16 As | was stating on drawing one, they are not labeled
attachnzent one, two or three, | apologize for that, but the first sheet
has a 18

19 VICE CHAIRPERSON KING: You cannot refer to
something that we don’t have in front of us. You'll have to hold it up in

front afus and explain it to us.

22 MS. PRUITT-WILLIAMS: Ms. Reid has it.
23 VICE CHAIRPERSON KING: Oh, we have one copy.
24 CHAIRPERSON REID: Sir, number one, you need to

bring 2be easel up so we can see it, and, number two, maybe
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someone can assist you.

2 VICE CHAIRPERSON KING: We have some clips for
him. 3

4 CHAIRPERSON REID: You have what?

5 VICE CHAIRPERSON KING: Clips.

6 CHAIRPERSON REID: Okay.

7 VICE CHAIRPERSON KING: Here are some clips for
you. 8

9 And, the building in question is the one to the left, is

that cawect?

11 MR. BROWN: That is correct, Building 2. This is the
locatiarz of the center, as indicated on the highlighted version.

13 11th Street, Florida Avenue and Barry Place, this is a
ten-stawy high-rise building, specifically for seniors, townhouses,
multifamily, multifamily is the make-up of the site.

16 We have two -- one area that is generating a
community center. This is the entrance to the opening, which allows
you aaeess to the space. There are two exits, two entrances and exits
for AD® accessibility on the rear of the structure.

20 We have, as | said, ten to 12 inch thick concrete
slabs.2This building was constructed circa in 1948 and ‘49, so it’s built
to stard, and we have solid concrete slabs on concrete columns.

23 On the second page you will see a detail of the
originadlayout for that elevation, Unit 107 and 106.

25 VICE CHAIRPERSON KING: So, you are essentially
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taking aver what would have been two apartments.

2 MR. BROWN: That is correct.

3 MS. PRUITT-WILLIAMS: Excuse me, entrances from
grade or what's the grade difference?

5 MR. BROWN: It is from grade, but you descend
approxenately 33 inches, 33-34 inches.

7 MS. PRUITT-WILLIAMS: And, the topography drops
from that to the west?

9 MR. BROWN: That is correct, as you proceed in this
directiom, it drops, to where you are on grade when you walk out of the
rear ofithe building.

12 MS. PRUITT-WILLIAMS: But then, does it also drop

from the end of that building to the west towards 11th?

14 MR. BROWN: Yes, not all the way to 11th, but to the
curb. 15

16 MS. PRUITT-WILLIAMS: But, | mean it slopes.

17 MR. BROWN: Yes, that is correct.

18 MEMBER GILREATH: Will this area be air

conditiened? | understand you are going to have few windows there,

SO yoLpe-
21 MR. BROWN: It is air conditioned, yes, it is.
22 MEMBER GILREATH: And heat.
23 MR. BROWN: Air conditioning and heat.
24 VICE CHAIRPERSON KING: And, | understand you

are nagyoing to be making any structural changes?
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1 MR. BROWN: That is one of the items that I'm to
speak an. We made one structural change, and that was to an eight

foot opening to join the two spaces together, and that was --

4 VICE CHAIRPERSON KING: That's made already.
5 MR. BROWN: -- a maximum of eight feet. Yes.
6 VICE CHAIRPERSON KING: Otherwise, the

partitions that are shown here that make this into two separate

apartments exist, is that correct?

9 MR. BROWN: No, they do not exist. Those were not
structwal.
11 VICE CHAIRPERSON KING: Okay, but you made an

eight fowt opening in this wall?

13 MR. BROWN: That is a structure wall, yes, that is
correcta
15 MS. PRUITT-WILLIAMS: Did you use a transfer beam

acrossthe top?

17 MR. BROWN: Yes, we did, and we have detailed
drawings from Mr. Carson Mock (phonetic), who is a recognized PE in
the area.

20 VICE CHAIRPERSON KING: Can we have those for
the reeard, please?

22 CHAIRPERSON REID: Yes.

23 MS. PRUITT-WILLIAMS: You can submit those later,
sir, I'm4sorry, not to interrupt your presentation, just for the record

later. 25
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1 MR. BROWN: Oh, okay. | will submit them at a later
date, because we do have them here by the engineer.

3 COMMISSION MEMBER HOOD: For further
clarification, the entrance into the community center, proposed
commugity center, is there, existing unit.

6 MR. BROWN: Yes.

7 COMMISSION MEMBER HOOD: Is that shared by
the resiglents who live upstairs?

9 MR. BROWN: Upstairs, yes. There is a three -- door
that gains access into the structure and then you go up to the
residential unit and you go down to the community center. There are
no oth&x residential units on the lower level.

13 COMMISSION MEMBER HOOD: | guess my question
is, and4 don’t know if this is a right question to ask the architect, but
the perple who live in that same building, are they in agreement with
what’sigoing on? Do they object? I'm just asking.

17 MR. BROWN: | don’t know.

18 COMMISSION MEMBER HOOD: Okay. Let me
reservedthat question for later.

20 MS. BROWN: Right, we have the residents here, and
| think2hey are all in support.

22 COMMISSION MEMBER HOOD: They live in that
particar building.

24 MS. BROWN: Yes, one of them lives in the building.

25 MR. BROWN: On the last page, which is the 8-1/2 by
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11, is aifloor plan of the community center itself, orientation is as in the
package.

3 VICE CHAIRPERSON KING: Now, where did you say

the ADA entrance was?

5 MR. BROWN: The rear, those two --

6 VICE CHAIRPERSON KING: And, | can't read what
that says?

8 MR. BROWN: Storage.

9 MS. PRUITT-WILLIAMS: Closets, those are closets.

10 VICE CHAIRPERSON KING: Closets, and where is

the ADA entrance?
12 MR. BROWN: There are two doors on either side.
13 VICE CHAIRPERSON KING: What, and there’s a

ramp, Br is it on grade?

15 MR. BROWN: It's on grade.
16 VICE CHAIRPERSON KING: Okay.
17 MR. BROWN: Now, as | said before, the noise, as far

as thesstructure is concerned, is minimized due to the type of
construgtion. In addition to that, in close proximity to the site you have
a puldic school, which is approximately 125 feet away from the
exteriarL of the facade. We have a retaining wall, which divides the
property line, which is at, | believe, that's at 20 feet from the grade of
the elementary school to the top of this grade that we are showing
here. Z#his property line is a retaining wall, concrete retaining wall, and

then itdrops approximately 20 feet down to the public school area.
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1 In addition to that, as | said before, we have the end
of the huilding which does not have any conflicting traffic, pedestrian
traffic patterns, with other residential spaces from this area up.

4 MEMBER GILREATH: Will people be coming by car
there tattend these activities?

6 MR. BROWN: This is for the local residents of this
property, Garfield Terrace.

8 MEMBER GILREATH: Well, is there any -- if a few
peoplegfor whatever reason, want to attend, friends, is there a place
for thern to park?

11 MR. BROWN: Yes, there is parking available. This is
a parking lot here and here, but | will say that that is for the residents,
not fortrsomeone coming off of the site onto the property.

14 COMMISSION MEMBER HOOD: Let me just ask, is
this similar to what's going over Lankston (phonetic) and Carver

Terraces? I'm just curious.

17 VICE CHAIRPERSON KING: Sounds like it.
18 MR. BROWN: | have no knowledge of the project.
19 COMMISSION MEMBER HOOD: Okay, well, wrong

persorzcagain, but let me ask you another question. The noise level,

what ahout the ceiling? If it's in the basement, the person --

22 MR. BROWN: Concrete slab.

23 COMMISSION MEMBER HOOD: Okay.

24 MS. PRUITT-WILLIAMS: That's a 12-inch concrete
slab? 25
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1 MR. BROWN: Yes, and that's not only for the

basement level, but at each floor and ceiling.

3 MS. PRUITT-WILLIAMS: Floor to floor height?

4 MR. BROWN: Floor to floor height, | believe, is nine
feet. 5

6 MS. PRUITT-WILLIAMS: Will there be any treatment

on the ceiling aside from the concrete slab, acoustical tile?

8 MR. BROWN: No.
9 Thank you very much.
10 VICE CHAIRPERSON KING: Thank you.
11 CHAIRPERSON REID: Any other questions?
12 MS. BROWN: Mr. Brown just addressed 334.2, which

is the1moise, 334.3, structural changes, and 334.4, which asks the
guestiom about convenience. And, again, it's an on site location for
the resilents of Garfield Terrace, and everyone can walk to the center
to access it.

17 Next, I'd like to hear from -- we are going to go out of
order, I3ecause there’s a gentleman here who is ill and he just wanted

to speak on behalf of the benefits of the program at the center.

20 MR. GORHAM: Good afternoon.
21 VICE CHAIRPERSON KING: Good afternoon.
22 MR. GORHAM: My name is Terry Gorham, and I'm

the foemer Director at Garfield Terrace. I'm very familiar with the
familiest and services provided at Garfield Terrace. | was the former

Directas with the -- program under the Office of Census, D.C. --
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1 I’'m also familiar with certain housing procedures, as it
relates 20 non-dwelling units for programs on various properties, which
is appreximately 35, and at Garfield Terrace, when | was there and
presendy, they provide volunteer services for educational,
recreatonal, employment, and also | worked with them as a consultant
volunteer, voluntarily, and the program that | have assisted with, not
only involves the families on the property, also provide services for the
senior @tizens.

9 The past ten years straight | have worked as a
volunteer with a program called “Mother Dears,” which provides
services for senior citizens. The program, as far as having a non-
dwelling unit to provide services, | also know directors of various
prograr®s that serve their particular center, such as Jane Holly
(phonetic), which has an organization called “Come Back,” (phonetic),
and what she does is provide technical service as it relates to the arts,
and she also is the spokesman for auditions for the Apollo Theatre in
New XYork. I'm also familiar with Athela Zuma (phonetic), who
provides services for Gospel Church as it relates to computer literacy.

19 | was kind of taken by the fact that this was being
presented in reference to whether the service center will continue to
do what they need to do to provide for families, and that’'s why | got
out of2he sick bed to be here, and | just found out about it a couple
days axgo.

24 So, but I am pro Garfield Terrace, and whenever I'm

needezbto provide any volunteer services | do, and | didn’t mention but
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a few. B0, that’s about it.

2 If there are any questions, I'd be glad to answer them.
3 CHAIRPERSON REID: Thank you.
4 MS. BROWN: Thanks, Mr. Gorham.
5 The next person I'd like to speak is not Ms. Akimboni,

Ms. Stefanie Reid, who is an employee of the D.C. Housing Authority,
and she’s familiar with the grant, the funding that's to be provided to
the cerger, and how the books have to be kept and the reports that
have tobe made, just to add validity to the program.

10 VICE CHAIRPERSON KING: Excuse me, Madam
Chair,1bthink we can take for granted -- | mean, we are familiar with
this kimgl of program, | think we can take their word for it that this is a
non-pucit, if that's the motive for her testifying. Can we not stipulate

that thig is a non-profit organization and move on to the rest of the

case?15

16 CHAIRPERSON REID: Is that the gist of your
testimony?

18 MS. BROWN: And also to add credence to the

prograras that are there, because we have actual documentation of
the pragram, and at the ANC meeting a question was raised regarding
what ig1actually done at the center, and Ms. Reid is the person who
keepsahe documents.

23 VICE CHAIRPERSON KING: Okay, we’ll then deal
with what is actually done at the center.

25 MS. BROWN: Excuse me?
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1 VICE CHAIRPERSON KING: We’'ll take your word for

it that i¥s non-profit, tell us what they do there, other than the list of
activities you've given us already.

4 MS. BROWN: Well, this is in addition to, with

documentation from the person who keeps it. | didn’t want to come

with hearsay, | brought her here with the notebook.

7 VICE CHAIRPERSON KING: All right, just --
8 MS. BROWN: | didn’t know how much information you
wantedo
10 MS. PRUITT-WILLIAMS: Excuse me, you've already -

- you are just backing up the information that’'s already in the record
about the types of programs, right?

13 MS. BROWN: Yes, with actual documents.

14 MS. PRUITT-WILLIAMS: Ms. King is saying we take

that ag5- the Board is viewing that as a finding of fact.

16 MS. BROWN: Oh, yes, that's fine.

17 VICE CHAIRPERSON KING: We’'ll take your word for
it. 18

19 MS. BROWN: That's fine, thank you.

20 VICE CHAIRPERSON KING: We believe you.

21 MS. BROWN: So, we don't need Ms. Reid's
testimeny.

23 MS. PRUITT-WILLIAMS: Correct.

24 VICE CHAIRPERSON KING: You are a non-profit

and yas do good work.
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1 MS. BROWN: Thank you. I'm glad you agree.
2 COMMISSION MEMBER HOOD: Is this basically the
same as over at Lankston and Carver Terrace, the program is pretty

much tae same?

5 MS. BROWN: | don’t know what that program is.

6 COMMISSION MEMBER HOOD: Okay.

7 VICE CHAIRPERSON KING: I'm sure it is, Anthony.

8 VICE CHAIRPERSON KING: Do you know what it is?
9 MS. REID: They have different programs at each one

of thelodevelopments, but they do, on the Drug Elimination ‘97,

Lankstan does have a program under this grant.

12 COMMISSION MEMBER HOOD: Okay.
13 MS. BROWN: And, Ms. Reid monitors all of them.
14 COMMISSION MEMBER HOOD: Right, that's all I'm

trying 16 find out. Okay, thank you.

16 MS. BROWN: After that, | was going to bring up Ms.
Akimboni, who is the president of the resident council, and she runs
the cerger, so she’s familiar with everything that goes on day to day.
Againaghis is just so that you are not hearing it from me, you are
hearingpit from the people who actually do the work. | don’t know if

you want to hear from her at this point?

22 VICE CHAIRPERSON KING: Yes, please.

23 MS. BROWN: Okay.

24 MS. AKIMBONI: Good afternoon.

25 My name is Rosemary Akimboni. Really, you can see
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that I'm1 from Nigeria. | moved to this country in 1975. | moved to
public bousing in 1990, so when | move in there | see that the kids
there, iBs nothing for them to do. They are just outside, they are doing
nothing4 and the crime around was too much.

5 Then | asked the residents, what are you doing to
help allehese children, so we can keep them together? So, we started
organizing the center, they used to have a program place before, but
the plase was out, there is nothing for them to do, so we organized
ourselves and go about the Department of Consumer Affairs,
registaeed the Tenant Council, then they nominate me to be their
president at that time.

12 As of that time, we have been working so hard to get
the plage for the children when they come back from school, so that
we camt have them with the education, so finally Housing Authority
help ussto renovate two three-bedroom apartments and make it for us
so thatave can keep our children safe from outside, and since then we
have heen residents that live there, we volunteer ourselves to make
sure wisen the kids come back from school there is a place for them to
come 10, make sure that we can check their homework, to make sure
they faush their homework, to make sure that they are not outside
there gibing nothing. Sometimes we play games, sometimes we do
arts amel craft. We have a neighborhood collaboration which | can
menti@3 some of their names, FLOC (For The Love of Children), some
time they do programs with us, Columbia Heights Development

Corpoeation, D.C. Agenda is part of us, they come down there and
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help usiwith our children volunteer students. Housing Authority.

2 Now we are involved with the -- Institute, because we
have same of our children that they need some crisis evaluation, so
we are avorking with the -- Institute.

5 DCCHA, we are partnership, they train some of our
residends to become the Columbia Heights Leadership, we work with
UPO when some of the residents need a job we send them down
there, we prepare their resume, we do everything to help educating
our res@ents that live in public housing.

10 The only thing we are trying to do is to make our
publicihousing a different place for the kids to be able to be proud of.
That's1all we are doing. The Housing Authority has already -- they
help usawith everything we need to be able to elevate ourselves.

14 A majority of the people that share in the center, we
are residents of Garfield, and we are volunteers. Nobody is doing
anything for profit. We don’t have no profit. We are just there to make
sure our children are safe and help them with their education.

18 VICE CHAIRPERSON KING: How many clients or
childrar® -- 1 mean, you are dealing only with children, or are you
dealingowith children and adults?

21 MS. AKIMBONI: We are dealing with -- | the morning
time, thee parents come and do -- they type.

23 VICE CHAIRPERSON KING: Okay. Your hours of
operattan are from what time to what time?

25 MS. AKIMBONI: It depends on what time we are
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available. I'm going to school, | don’t get out of school until 11:00, so -

- 2
3 VICE CHAIRPERSON KING: So, you never start
anything before -- I mean, if we are going to -- if we want to put

conditians on the approval, if we give approval, what are the hours

when yeu might be open?

7 MS. AKIMBONI: Okay. We ask for from 10:00 to
7:00. 8

9 VICE CHAIRPERSON KING: 10:00 a.m.

10 MS. AKIMBONI: 10:00 a.m. to 7:00 p.m.

11 VICE CHAIRPERSON KING: On what days of the
week?12

13 MS. AKIMBONI: Five days a week.

14 VICE CHAIRPERSON KING: Monday through Friday.

15 MS. AKIMBONI: Yes.

16 VICE CHAIRPERSON KING: And what is the legal

capacity of that space?

18 MS. BROWN: Michael, what's the square footage, is it
1,700729
20 VICE CHAIRPERSON KING: No, what is the legal

capacity, not more than X number of -- how many?

22 AUDIENCE MEMBER: Sixty.
23 MS. AKIMBONI: Sixty.
24 VICE CHAIRPERSON KING: Sixty? That is, that's

staff aawd children and/or parents, or any -- 60 human beings of any
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species.
2 AUDIENCE MEMBER: Yes.
3 VICE CHAIRPERSON KING: All right.
4 | have no further questions.
5 CHAIRPERSON REID: Are your hours Monday

througleFriday year round, 10:00 to 7:007?

7 MS. AKIMBONI: Yes.

8 CHAIRPERSON REID: You have a summer
program?

10 MS. AKIMBONI: Yes, we have summer -- when the

kids get out from school during the summer we open from 10:00 to --
we take them to --

13 CHAIRPERSON REID: The same hours.

14 MS. AKIMBONI: The same hours. We take them to
Aerospace Museum, we take them to the zoo, sometimes we -- if
there iBany organization that we are working with that want to help us

to take'them on a trip.

18 Last year, we took them to Black Watch Museum, one
organization --

20 CHAIRPERSON REID: But, you never do weekend
prograams.

22 MS. AKIMBONI: Unless we have like we have

someting for the kids on weekends, or we have something like, if any
organization around us wants to do something for them, like they want

to do dike Christmas party, as former Council member used to do,
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Christmas party for our children, so we used to do it outside,
sometirmes rain before we get this place, because this place does
open December, 1997. So, a former Council member used to help us,
they bring -- collect books and everything and give it to the children

during the Christmas time.

6 CHAIRPERSON REID: But, she was asking on the
weekerrds.

8 MS. AKIMBONI: On weekend, unless --

9 CHAIRPERSON REID: You won'’t be using the space

on weekends.

11 MS. AKIMBONI: If there is something for them to do
on wegkends.

13 VICE CHAIRPERSON KING: My question earlier
was, if4awe put conditions on the approval, if we give you approval,
what are your hours of operation?

16 MS. AKIMBONI: Okay, Monday through Friday it's
from 10r00 to 7:00.

18 VICE CHAIRPERSON KING: 10:00 to 7:00.

19 MS. AKIMBONI: Okay.

20 VICE CHAIRPERSON KING: Period.

21 MS. AKIMBONI: On Saturday, if there is any program

that wez2 happen to -- that any organizations wants to do for the kids,
we capxdo it on Saturday from 10:00 to 2:00.

24 VICE CHAIRPERSON KING: 10:00 to 2:007?

25 MS. AKIMBONI: Yes, ma’am.
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1 VICE CHAIRPERSON KING: Saturday from 10:00 to
2:00, nat at all on Sunday, huh?
3 MS. AKIMBONI: No. 1 go to church, yes, on Sunday |
go to church.
5 CHAIRPERSON REID: How many staff? How many

staff members?

7 MS. AKIMBONI: We don’t have no staff.
8 VICE CHAIRPERSON KING: They are all volunteers.
9 CHAIRPERSON REID: So, basically, you are just a

combimation of --
11 MS. AKIMBONI: Residents that live --
12 CHAIRPERSON REID: -- combination of staff and

participants will not exceed 60 at any given time.

14 MS. AKIMBONI: No.
15 CHAIRPERSON REID: Okay.
16 MEMBER GILREATH: Madam Chair, | just have a

guestion about the 10:00 to 7:00. I'm just concerned because | know
a lot aBresident councils and other groups, they don’t start meeting
until 7260 some evenings, and | don’t know if that's one of the uses
that yaa may want to use it for, but | know that at a certain time that
adults2may use that too in the evening, and they want to have their
commemity meetings there.

23 MS. AKIMBONI: You see, this is my own hour. If the
residems, they want to have their meeting from 7:00 to about 9:00

o’clocks that is once in the month, unless we have an emergency
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meeting, or they want to meet with the --

2 VICE CHAIRPERSON KING: If we are going to put
conditians on your approval, they are not going to be these are the
hours af operation plus anything else that Ms. Akimboni says that
she’d like to do.

6 | mean, we need to have some parameters. If there is
opposition, and there is opposition from at least one member of the
Advisoiy Neighborhood Commission, we need to be specific, so that
the peaple, the neighbors and so forth, know when you are going to
be oparmating.

11 MS. AKIMBONI: They know we are there from 10:00
with thie kids until 7:00. If the residents want to have meeting, once in
a month, or there is a committee meeting that they want to have there,
that is1additional.

15 VICE CHAIRPERSON KING: So, that would be in

additias. What are your hours of operation?

17 MS. AKIMBONI: My hours of operation is from 10:00
to 7:0Qg.m.
19 VICE CHAIRPERSON KING: Okay, and if we put that

condit@mn on, you will not use the facility after 7:00 p.m.

21 MS. AKIMBONI: Only --

22 CHAIRPERSON REID: Ms. Akimboni, let me just try
to jumgsin here.

24 MS. AKIMBONI: Okay.

25 CHAIRPERSON REID: 1 think that it's 10:00 to 7:00
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daily, except for -- and the Saturday hours, except for once or twice a

month 2
3 MS. AKIMBONI: Maybe they have meeting.
4 CHAIRPERSON REID: -- meetings until 9:00.
5 VICE CHAIRPERSON KING: With a maximum of

twice aanonth, how many --

7 CHAIRPERSON REID: How many, two or three?

8 MS. PRUITT-WILLIAMS: | just have a question, one
of the issues -- I'm sorry, your name again, ma’am?

10 MS. AKIMBONI: My name is Rosemary Akimboni.

11 MS. PRUITT-WILLIAMS: Ms. Akimboni may be the
person2who is heading it now, but if she is not heading it in three
years,1and this exception is still good at that time, if you choose to do
that, ypu may want to have a broader range of hours.

15 MS. BROWN: And, I'd like to interject in that instance
and busaden the hours, if | may, from 9:00 to 9:00 during the week,
and al3o Saturday hours, considering that they are open in the
summes, from 10:00 to maybe 5:00 or 6:00 in the evening, because it
will indlade all of the exceptions for summer programs, and meetings.

20 VICE CHAIRPERSON KING: Right, and then you
don’'t bave to worry about occasions when they have to be open
longer22

23 CHAIRPERSON REID: Are there any other questions
of thisaitness? Okay.

25 MS. AKIMBONI: Thank you.
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1 CHAIRPERSON REID: Thank you.

2 MS. BROWN: Oh, one other thing, Mr. Hood had
mentioded if there was anyone else living in that building, Ms.
Akimboni does live in the building on, what, the second or third floor?

5 MS. AKIMBONI: Oh, there’s only one resident in the
building, the resident is here, Linda Jackson (phonetic).

7 MS. BROWN: Do you want to hear from her?

8 MS. AKIMBONI: She’s the only one there. She’s

volunteer at the center.

10 COMMISSION MEMBER HOOD: Okay, thank you.
11 MS. AKIMBONI: She’s volunteer at the center.
12 MS. BROWN: | also have Ms. Jackson here, who is

anothas volunteer. She’s the Treasurer. She would probably say
many of the same things Ms. Akimboni said, so | don’t want to take up
your tinse.

16 CHAIRPERSON REID: If she doesn’t have anything
new taadd to the testimony, then that's okay. We are, basically, just
gettingahe gist of the testimony from the witnesses.

19 MS. BROWN: Okay, so we won'’t hear from her.

20 One concern | do have is that Ms. King keeps
referring to opposition by Ms. Fitzgerald, and | don’t know how you are
going 2a take -- are you going to let her submit papers or something in
oppos#tion, because I'd like to address whatever she has to say.

24 CHAIRPERSON REID: You will have an opportunity

to con2s back.
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1 VICE CHAIRPERSON KING: Ms. Fitzgerald is not

here. I2m going to ask that since we denied Mr. Graham’s request for

a contiguance, that we hold the record open for Ms. Fitzgerald to

testify im writing and for you to respond to her before we make a final
decisiod on this application.

6 MS. BROWN: If I may object on two grounds, three

ground3. One --

8 MS. PRUITT-WILLIAMS: She’s not a party, Ms. King,
sowe 9
10 VICE CHAIRPERSON KING: She's the ANC

Commniissioner.

12 MS. PRUITT-WILLIAMS: She’s a single member
district.3
14 VICE CHAIRPERSON KING: She's the single

memb#&s district.

16 MS. PRUITT-WILLIAMS: They don’t get party status,
the ANC itself gets it, the single member district testifies as an
indivich.eal.

19 VICE CHAIRPERSON KING: Okay, | am still going to
ask, 1t you all on notice now, and nothing you can say is going to
dissuade me, that the single member -- that since a member of the
City Czuncil asked us to continue this, in order to give Ms. Fitzgerald
time taspresent testimony, and since we denied that application, I'm
going ®@ ask my colleagues to join me in not making a bench decision

today,25ut in holding this open and giving Ms. Fitzgerald a very limited
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amountt of time, but nevertheless time in which to present anything
that she wishes to say and time for the applicant’'s attorney to
respond.

4 CHAIRPERSON REID: You know, | don’t understand
the -- o6 Ms. Fitzgerald’'s opposition, because, number one --

6 VICE CHAIRPERSON KING: Well, neither do 1.

7 CHAIRPERSON REID: -- she did not appear here
before sus today to testify, and, number two, she didn’'t submit
anything. She talked to Mr. Graham and had him do a short
paraguaph of a letter. | would not be inclined to keep the record for a

submission from her.

12 But --
13 MS. BROWN: If | may, Madam Chair --
14 VICE CHAIRPERSON KING: In that case, | will be

votingiagainst this application.

16 CHAIRPERSON REID: -- but we are not voting yet,
let’s just get to this. Yes?

18 MS. BROWN: I'd like to just submit my opposition to

that ona few grounds.

20 CHAIRPERSON REID: To what?
21 MS. BROWN: To letting the record remain open.
22 CHAIRPERSON REID: Well, first of all, let us get

througts this case, and then you’ll have an opportunity to come back
up forzlosing remarks.

25 MS. BROWN: Okay.
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1 CHAIRPERSON REID: Okay?
2 As a matter of fact, you might as well sit right there.
3 VICE CHAIRPERSON KING: We haven't dealt with

Sectiom334.6 yet.

5 CHAIRPERSON REID: | thought that she went
througleall of them.

7 VICE CHAIRPERSON KING: No, 334.6 is the fact
that thig is a temporary and shall not exceed three years. How many
years age you asking for?

10 MS. BROWN: We are asking for the maximum three
years.11lt also says the Board may renew the authorization, we’ll just
come back for renewal at the time that we have to do that.

13 VICE CHAIRPERSON KING: You see this as
something that’s going to go on in perpetuity, is that it?

15 MS. BROWN: | can’t say at this point. It's a center to
benefit6the residents. Things may change in three years. The
Housing Authority is in receivership right now, | think it's up in 2000 or
2001.18

19 VICE CHAIRPERSON KING: Funding and all that,
fundingpconsiderations. | said you also have funding considerations.

21 MS. BROWN: Right, funding considerations, the
property may not exist, it may be changed in some form or fashion, |
don’t krzow.

24 VICE CHAIRPERSON KING: Three years, | wouldn't

have aproblem with that.
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1 MS. BROWN: So, the three years is fine for now, and

if we need to renew we can come back before the Board.

3 CHAIRPERSON REID: All right, thank you.

4 Now, government reports?

5 ANC report?

6 MR. GUYOT: Madam Chairman, Mr. Hood, as an

ANC Commissioner, can understand the delicacy our Commission is
faced ®with. The major opposition to this consideration by our
Commission --

10 CHAIRPERSON REID: Could we ask you to give your
name and your address?

12 MR. GUYOT: Excuse me, of course, my name is
Lawrenge Guyot, | reside at 507 U Street, and | represent Single
Membasr District 1-B-04, and I'm a member of Commission 1-B.

15 We were faced, Madam Chairman, with the situation
wherelwve put this on the agenda for our last two monthly meetings,
and remmoved it for both sides to negotiate.

18 We found that that was not going to happen. We
heard fsom ten people testifying on this, and we discovered that this
was aagell-balanced program, dealing both with young and old people,
that oae Commission listened to both sides. Commissioner Fitzgerald
first presented her side, we then heard from the other side, and | might
say, Madam Chair, | was tremendously impressed with the restraint,
the legtimacy, the wholeness and the completeness with which these

citizerscame to us and sought representation.
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1 Mr. Chairman, I am -- Madam Chairman, we
enthusiastically support this. When | look at the coalition they've
pulled 3ogether, as it relates directly to services, if you -- this
Commigsion is more acquainted with the political style of 1-B than any
other Gommission, we deal with bringing together groups that are
issue oéiented, that provide services, and we work with them.

7 On the Howard University campus plan, we brought
togethes eight groups. When we tried to deal with the Banner
Recreation Center, we brought together groups. This lady attended
trainingp sessions conducted by the Columbia Heights Development
Corpotation. Ms. Akimboni sits on the Board of the Columbia Heights
Develapment Corporation. This kind of unification, and this kind of
movingaspirit by citizens, it is our responsibility, it is every member --
every person in this rooms responsibility to, where it is possible, to
facilitate respect and participation in governmental affairs.

16 Madam Chairman, again, | want to repeat the
sensitivity. This group had the burden of really repudiating on the
meritsi®ne of our most famous and illustrious members of our
Comnigsion. They did so with restraint and panache. We were
soundp convinced, and the majority of us then proceeded to vote on
the metits, and now let us be clear, Council Member Graham made
his obgction based, and let me quote it, “on the uncertainty about the
quality®f the representation of the tenants.” | think we can say today
that thettenants have been ably represented in this hearing.

25 | think they’ve met the burden of proof. | said to the
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group after they made their presentation, this government, we are
agents2you are the principals. We've heard you, and we come here
today peading, if there was ever a case for a bench decision this is it.

4 As to Mr. Graham'’s relationship to the ANC, he has
the right to his opinion, but thank God we live in an equal kind of
government. There’s the Executive, there’s the Legislative and there’s
the ANCs. We listen to people who vote for us. We listen to the
people avith whom we exist. Mr. Graham does not agree with ANC 1-
B on tlee Roosevelt. We think the tenants should have the right to
prevailthere.

11 VICE CHAIRPERSON KING: That's another case, we
don’t have to hear about that now.

13 MR. GUYOT: Okay.

14 My point is, we feel that when we hear on the merits
from ti%e people who are our reason for existence, and we are
persuaded in an open meeting in which we have a quorum, and you
have tor take on one of our most articulate members, and you must

convinge us, we were convinced hands down.

19 | plead -- please --
20 VICE CHAIRPERSON KING: What was --
21 CHAIRPERSON REID: Let him finish, please. Let

him firegh that last sentence.

23 MR. GUYOT: | plead that we have a bench decision
today.24
25 In this case, and I'll be glad to respond to your
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guestion --
2 CHAIRPERSON REID: Mr. Guyot, I'm sorry, but you

need t@waive the record to have that report submitted today.

4 MR. GUYOT: Yes.
5 CHAIRPERSON REID: You need to request a waiver.
6 MR. GUYOT: | certainly request -- I'd like to request a

waiver 30 that the ANC report may be entered.
8 CHAIRPERSON REID: So waived.
9 MR. GUYOT: Madam Chairman, if there was ever a

case foo a bench warrant, this is it.

11 CHAIRPERSON REID: 1 think you mean a bench
decisian.
13 MR. GUYOT: I'm sorry, | really want that stricken,

MadamiChairman.

15 | don’'t want to give certain people -- by the way, let
me ga®n, if there was ever a time to deal with immediacy this is it.
Let matell you why, Madam Chairman.

18 For years, the aims and ambitions about the utilitarian
participation by the groups in this family, in this building, in this
complex, have been thwarted. They have an opportunity now to be
rewarded for their very excellent objectives. We should not hesitate
when given the opportunity.

23 CHAIRPERSON REID: Thank you, and you will
submiyour letter?

25 MR. GUYOT: Yes, | have done so.
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1 CHAIRPERSON REID: And, Mr. Guyot, ANC 1-B will
be afforded the great weight to which it is entitled.

3 MR. GUYOT: Thank you very much.

4 COMMISSION MEMBER HOOD: Madam Chair, if |
can just add for the record, because | know the ANC process that will
not affext which way | vote, I'm not biased in any way.

7 CHAIRPERSON REID: What will not affect it?

8 COMMISSION MEMBER HOOD: The Commissioner
made a@statement, and | want to put that on the record.

10 CHAIRPERSON REID: Oh, okay.

11 COMMISSION MEMBER HOOD: That that would not
bias --1Pm not biased in any way, very objective.

13 CHAIRPERSON REID: Understood.

14 COMMISSION MEMBER HOOD: Second, | want to

ask Cammissioner Guyot, did Ms. Fitzgerald have an SMD meeting?

16 MR. GUYOT: No.
17 COMMISSION MEMBER HOOD: Thank you.
18 MR. GUYOT: Madam Chair, may | just clear up one

thing. 1breferred to former Commissioner Hood’s experience because |
wantedo to make sure that this body gave due consideration to
overtuening the decision of the Single Member district. | didn’t want to
in any2aay imply, or impugn, or infer his lack of impartiality. | want to
be undserstood on that.

24 CHAIRPERSON REID: Thank you.

25 VICE CHAIRPERSON KING: Excuse me.

Www.nealrgross.com



253

1 CHAIRPERSON REID: Yes.

2 VICE CHAIRPERSON KING: | still have a question
pending, what was Doll’s problem?

4 MR. GUYOT: Total, she felt that the people who were
doing i6 should not be doing it, that there was no reason for it, that
there was destruction of a medical center, that it was --

7 VICE CHAIRPERSON KING: Where is this? | mean,

go back a piece, what medical center?

9 MR. GUYOT: Years ago there was a medical center
in the bwilding.

11 VICE CHAIRPERSON KING: Yes.

12 MS. BROWN: May I clarify? There was confusion at

the maeting and | don’'t even know that Mr. Guyot understood it, and |

think ittevould be better coming from me at this point.

15 MR. GUYOT: No, but I'm asked to respond to a
guestios.
17 MS. BROWN: Right, but I just don’t want confusion to

start because there was confusion after the meeting as to the

buildings. It's two separate buildings. The building where the center

is-- 20
21 MR. GUYOT: This is a very sophisticated board.
22 MS. BROWN: -- separate from the other one.
23 CHAIRPERSON REID: | don’'t understand that, so |

woulddike some clarification.

25 MS. BROWN: And then I'll turn it back over to you,
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and | apologize.

2 What | tried to bring out at that last meeting a week
ago, and I'd like to bring out here, is that -- and | spoke to Ms.
Fitzgerald on the telephone after speaking to Mr. Guyot, and he
expressed her concerns, we had a lengthy conversation on the phone
for aboat an hour, where she proceeded to tell me all of her concerns.
| mader sure | gathered up all of the information to address her
concergs at that meeting a week ago. | addressed all of her concerns,
and | kaocked down each and every one of them. | believe that | did
that. 10

11 But, in any event, her concerns involved 2301 11th
Street12There’s a senior building on that property, where there was a
clinic years ago, and it was defunct even before we started something
called1the Fix Center, and | had Mr. Gross here -- | mean, Mr.
Simmass here to talk about the Fix Center, but when Ms. Fitzgerald
didn't ceme he left. That's why | don't think it’s fair to keep the record
open, awhen | have people here who can address her concerns, or |
had pesple here to address her concerns, and they were addressed
for twadours a week ago.

20 But, in any event, it's two separate properties. She’s
concemed about, (A) a clinic no longer -- she doesn’t have use of a
clinic for the senior citizens, and (B) she pulled out a calendar with all
of thisarime, dates for crime, and where crime occurred all throughout
the praperty.

25 COMMISSION MEMBER HOOD: Excuse me, Madam
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Chair, hobject to hearing her concerns because they are not listed on

the letter.
3 MS. BROWN: Right, and she could have been here.
4 COMMISSION MEMBER HOOD: | think we need to

move ferward, but if you want to hear the concerns --
6 CHAIRPERSON REID: No, no, my question to her
was completely with regard to the medical center, to clear up the case

of the t&o buildings, and that’s all.

9 MS. BROWN: They are two separate buildings.

10 COMMISSION MEMBER HOOD: We didn't need to
get intol--

12 CHAIRPERSON REID: Right, we don’t have to get
into thag.

14 MS. BROWN: Right.

15 CHAIRPERSON REID: The other part, just that.
Okay.16

17 Now, Mr. Guyot, did you finish your response to Ms.
King?18

19 MR. GUYOT: Let me just finish by saying that of all of

the clwarges that Commissioner Grover asked Commissioner
Fitzgerald, what does any of these charges have to do with the
applicaton? That question was never successfully answered.

23 Let's be very clear here. Every -- to the satisfaction of
every 2member of the Commission, with three exceptions, every

chargeanade was refuted on the merits in its entirety. We left feeling
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that when we made a decision that it was on the entire picture.
2 | wanted -- | felt it was my responsibility to reply to the
guestion in completeness, and | did so.
4 CHAIRPERSON REID: So, there are how many

membegs of your ANC?

6 MR. GUYOT: Twelve.
7 CHAIRPERSON REID: And, three of them voted
againstsit?
9 MR. GUYOT: That's right.
10 CHAIRPERSON REID: And, how many voted for it?
11 MR. GUYOT: Seven.
12 MS. BROWN: And, | might add that two -- the elderly

womanm3 | can't remember her name, she objected with a condition,
and she said if a condition had been met she would have been in
favor abit. She wanted a group to be formed.

16 MR. GUYOT: Let me clarify that.

17 CHAIRPERSON REID: I'm sorry, Mr. Guyot, we just
really ng@ed the official vote of the Commission. We don’t have to hear
it, did nee get a copy of the vote here?

20 MR. GUYOT: The vote is not enumerated here.

21 CHAIRPERSON REID: And also, basically, what we
need tzehear is that there was a quorum.

23 MS. PRUITT-WILLIAMS: There was a quorum, and it
was vated in the affirmative.

25 CHAIRPERSON REID: That suffices for our
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purposes.

2 MR. GUYOT: There was a quorum, it was at our
publiclygd announced meeting. It was well attended. The issue was
discussed fully on both sides and then we voted.

5 CHAIRPERSON REID: Thank you.

6 COMMISSION MEMBER HOOD: It may have been
said earlier, but why didn’'t Ms. Fitzgerald not attend today, was it
becauseg of illness or some reasonable basis?

9 CHAIRPERSON REID: Does anyone know the
answeroto that question, why Ms. Fitzgerald is not here? No? All
right. 11

12 Okay, now, so we move now to persons or parties in
suppotB of the application, is anyone here who has anything new to

add, that has anything new to add.

15 Persons or parties in opposition to the application?
16 All right, closing remarks by the Applicant.
17 MS. BROWN: In closing, I'd like to say that | believe

we’'ve 131et the burden set forth in the regulations, Title 11, Section
334. libelieve that we’ve also showed that this property will benefit the
commemity, and that the center will not adversely affect the use of the
neightzaring property, but will serve to enhance the lives of the

residents living at Garfield Terrace.

23 Thank you.
24 CHAIRPERSON REID: Thank you.
25 COMMISSION MEMBER HOOD: Madam Chair, if it's
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in ordar, 1 make a motion that we approve with the necessary

conditians. I'm not really sure exactly what all of them are.

3 VICE CHAIRPERSON KING: Well, I'll supply the
conditians.

5 CHAIRPERSON REID: All right. | will second the
motion 6

7 Any discussion? Any further discussion?

8 VICE CHAIRPERSON KING: Do you want to me

propose some conditions?

10 CHAIRPERSON REID: Absolutely.

11 VICE CHAIRPERSON KING: | would suggest that it
be forie period of three years, that the number of staff, volunteers and
participants in the facility at no time should exceed 60. The hours of
operatian should be Monday through Friday from 9:00 a.m. to 9:00
p.m., aad Saturday from 10:00 a.m. to 6:00 p.m.

16 CHAIRPERSON REID: Did you say

17 CHAIRPERSON REID: 9:00 to 9:00?

18 VICE CHAIRPERSON KING: 9:00 to 9:00 and 10:00
to 6:009

20 CHAIRPERSON REID: Okay, and number of
persons?

22 VICE CHAIRPERSON KING: Sixty.

23 CHAIRPERSON REID: At any given time.

24 VICE CHAIRPERSON KING: At any given time.

25 CHAIRPERSON REID: Okay, were there any other --
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1 VICE CHAIRPERSON KING: And, that's staff,
volunteers, clients and so forth.

3 CHAIRPERSON REID: What about trash collection, |
would assume regularly scheduled trash pick up?

5 VICE CHAIRPERSON KING: | don't know, is this
going té generate -- you are not serving meals, | take it at any time,
and is ir going to generate trash?

8 MS. BROWN: Just, | guess, in the summertime, just

probably snacks, juices.

10 CHAIRPERSON REID: They have a summer
prograrn.
12 VICE CHAIRPERSON KING: And, there’s a kitchen in

the faaiity, too, so we better mandate regular trash collection.
14 MS. BROWN: Okay, in accordance with the collection

on thelproperty.

16 VICE CHAIRPERSON KING: Right.

17 MS. BROWN: Okay.

18 CHAIRPERSON REID: As necessary, okay?

19 Mr. Hood?

20 COMMISSION MEMBER HOOD: No, | think this is
okay. 21

22 CHAIRPERSON REID: Mr. Gilreath?

23 MEMBER GILREATH: | fully support the project, and

the onty concern | had was somewhat similar to Ms. King’s, about Ms.

Fitzgerald’'s response, but it seems to me that if she couldn’t be here
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her letter at least should have identified specific issues.

2 In the absence of anything specific, I, therefore, give
the full sveight to the ANC report.

4 CHAIRPERSON REID: I, too, feel that it's a very
worthwhile project, that is an attempt by citizens to try to mitigate
some af the ill forces or some of the problems that are now being
faced by providing this kind of facility for the children, and also for the

adults én the community. So, | very much favor approval of this

application.

10 All in favor?

11 (Ayes.)

12 CHAIRPERSON REID: Opposed?

13 MR. HART: Staff would record the vote as 4-0 to
grant. 14

15 MR. GUYOT: Madam Chair, on behalf of 1-B, thank

you velrgy, very much.

17 CHAIRPERSON REID: Mr. Guyot, really, in all
fairnegs, you should really address the entire Board, and thank the
entire Board.

20 MR. GUYOT: | only wanted to be recognized by you,
it wasany intention to thank the entire Board. If | did not do so, | want
to do 22 at this moment. Thank you all very, very much.

23 CHAIRPERSON REID: Yes, because, as you saw,
everyaae just really kind of jumped in and tried to make this work.

25 Good luck to you.
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The hearing is adjourned for today.

(Whereupon, the hearing was concluded at 3:54 p.m.)
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